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IN rrHE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 2789 
MARY HOUSE, Plaintiff in Error, 
HER.MAN A. HALL, Defendant in Error. 
PETITION FOR ·wRTT OF ERROR. 
1.'o the H 0110rable the Chfo_f Justice and the Justice.c; of the 
Supreme Coitrt of Appeals of Virginia: 
PRELIMINARY STATEMENT. 
Your petitioner, l\fary House, respectfully represents unto 
this Honorable Court that she is aggTieved by a final judg-
ment of the Circuit Court of Norfolk County, Virginia, on 
May 12, 1943, in the above entitled case wherein your peti-
tioner was the plaintiff and the defendant in error was the 
· defendant. The parties will l1ereafter be referred to accord-
ing to their positions in the court below. 
This was an action instituted by the filing of a notice of 
motion seeking damages for the personal injuries of the 
plaintiff. There was nn amended notice of motion filed. The 
defendant in the court below failed to file any plea to the 
general issue either to the initial notice of motion or the 
2* •amended notice of motion. 
The case came on for trial on the 6th day of October, 
1942, and the court clecla red a mistrial. 
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The case came on for trial on the 22nd dav of December, 
1942~ and was terminated on the same day . ., At the conclu-
sion of the plaintiff's evidence and the defendant's evidence, 
counsel for the plaintiff moved to strike the evidence of the 
defendant so far as liability is concerned (l\L R., p. 85). The 
court overruled the motion of the plaintiff. After being in-
structed by the court tbe jury returned a verdict in favor 
of the defendant. The plaintiff, by counsel, then moved the 
court to set aside the verdict of the jury and grant a new 
trial (l\tf. R., p. 103). This motion was overruled by the 
court and its action in overruling said motion was excepted 
to by the plaintiff (l\L R., p. 103). Judgment was thereupon 
entered by the court upon the jury's verdict (M. R., p. 103). 
STATEMENT OF .FACTS. 
The accident forming the basis of this litig·ation occurred 
some time between 11 :00 A. M. and 12 :00 A. M. in broad dav-
ligbt on December 24th, 1941, on the driveway of the defend-
ant whose home faces Butt's Road and the drivewav on the 
side near the Great Bridge Road in Norfolk County, Virg·inia. 
Tlrn driveway consists of a complete circle, and to start 
3* the circle, it is *necessary to rirnke a turn to the right. 
Adjoining the driveway are the steps that come out to 
the side of the house near the kitchen. From these steps is 
a garage about thirty-five (35) or forty (40) feet from the ,, 
steps. '' This driveway goes right by the garage and out'' 
(M. R.., p. 27). The plaintiff and her family had been regular 
customers of the Halls for quite some time and had pur-
chased from the Halls milk and eggs (M. R., pp. 27, 28 and 
58). The plaintiff had been going to the Hall home to get 
milk every other week. On this occasion she went off the 
Great Bridg·e Road .up the driveway to the Hall home, stopped 
her car "at the foot of the step like I always did" and she 
had three containers in the rear of her automobile-two 5-gal-
lon cans and one 1-gallon can. "With her in the automobile 
was her son. Tlie plaintiff further stated that Mrs. Hall had 
instructed her to park where she had stopped. The plain-
tiff and her son got out of the car and the defendant, without 
any warning whatsoever, "backed his car back and it came 
awful fast and it struck our car and it caught me in the back 
of the door and it threw me down with my head on the run-
ninp; board, and I fell to tl1e ground and I hit my leg'' (M. R., 
p. 59). The defendant did not hlow his horn nor _give any 
warning of his backing. 
C. E. Brewer, an automobile mechanic for twenty-five (25) 
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years, testified that the backing of the Hall car into the 
4:!(, *House car caused "right much damage'' and that the 
left steel beam ·,vas damaged and the louvre panel bent 
which goes all the way across from one side to the other (M. 
R., p. 55 ). 
Dr .• J. Vl. Reed, practicing physician of the City of Nor-
folk, definitely diagnosed as a part of her injuries a sprain 
of her back CM. R.., pp. 36, 37). 
Dr. M. K. King, Chief Surgeon of the United States 
Marine Hospital for Norfolk, corroborated Dr. Reed. 
Counsel for the petitioner desires to call the court's at-
tention to the fact that the testimony of Herman Hall, the 
defendant, clearly indicates his negligence in that be stated 
that he came out of the house and across the driveway and 
drove out without looking and that he backed his automobile 
and thought be hacl hit an object (l\L R., p. 73). He stated 
that he did not see the car in the driveway, nor that he looked 
for any object after he got into his car while backing (M. R., 
p. 75). In describing the backin!?,', the defendant, in his own 
testimony, says, "No, I did not look after I got in'' (M. R .. , 
p. 76). Nor does l1e deny the damage to the House car, nor 
does be have any distinct memory of how it occurred or the 
scars she had which she exhibited to the jury (M. R., pp. 77, 
78); CM. R., p. 60). 
Improper remarks were made by counsel for the defendant 
stating to the jury that the defendant testimony was truth-
ful, and that the defendant would not "tell yon a falsehood 
to save himself a few dollars'' (1\L R., p. 98). 
· 5* * Again counsel made prejudicial remarks intimating to 
the jury that the plaintiff was a trespasser stating as 
follows: "It was his own home and his own private drive-
way" CM. R., p. 99). 
This case was tried by a jury consisting largely of friends 
of the defendant. Out of a panel of nine, four of the seven 
that were to serve on the jury were friends and had re-
quested the court tlrnt they would rather not serve (M:. R., 
l)p. 5., 6, 7, 8, 9). 
ASSIGNMENTS OF ERROR. 
.A.ss(qnment of Error No. 1~ 
The trial court erred in refusing· to g-rant the motion of the 
plaintiff to strike the evidence of the defendant as to lia-
bility, which motion was made at the conclusion of all the 
testimony (:M. R., p. 85). 
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Assignment of Errar No. 2. 
The trial court erred in granting any instructions for the 
defendant, in that liability had been made out as a matter 
of law (M. R., pp. 89, 90, 91, 92, 93, 94, 95 and 96) • 
.Assignmient of Error No. 8. 
The trial court erred in refusing to grant the instruction 
of the plaintiff, A. P. (M. R., p. 87). 
As.~igmnent of Error No. 4. 
The trial court erred in granting the defendant instrmction 
number 1 (M. R.,, p. 89), for the reason that there was no 
6* evidence, of *contributory negligence and that the burden 
of proving contributory negligence is on the defendant 
and the instruction is not a correct principle of law ( :M:. R., 
p. 89). 
4ss~qnment of Error No. 5. 
The trial court erred in granting the defendant's instruc-
tion number 3 for the reason that there was no evidence of 
concurring negligence. 
Assignment of Error No. 6. 
The trial court erred in granting the defendant instruction · 
number 4 for the reason that there was no evidence sufficient 
to submit the question of accident to the jury (M. R., p. 91). 
Ass,ignrnent of Error No. 7. 
The trial court erred in granting instruction number 9 since 
the plaintiff was an invitee and owed the plaintiff ordinary 
care and particularly in backing his automobile where l1e was 
also conducting a business (M. R., p. 94). 
ARGUMENT. 
Assignments of Error No. 1, No. 2 and No. 3. Since As-
signments of Error No. 1, No. 2 and No. 3 really involve the 
same question, they will be discussed together_. It is the con-
tention of the plaintiff that there is insufficient evidence in 
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which the jury conclude that there is any issue of fact 
7* as to *liability, and that the defendant was guilty, of neg-
ligence, both factually and legally, and tbat examination 
of all of the evidence reveals that the verdict is plainly 
wrong. 
If, as above stated, the plaintiff is correct in her conten-
tion, then the court will reverse the judgment of the trial 
court and enter final judgment for the plaintiff as to liability 
and direct that a jury be impaneled to ascertain the damag·es. 
Before discussing the evidence in detail, in this matter, we 
desire to point out to the court that. in order for the defend-
ant to prevail, it is necessary that it nffirmatively appear that 
the verdict and judgment rest on evidence having· a definite 
probative value, and that it is the proper function of the 
court to analyze the evidence in a case and to some extent 
pass upon the weig·ht thereof. Merely because a witness (that 
is, the defendant here, who was the only witness for the de-
fendant's side) makes a statement that a particular thing is 
true, if from all the facts and circumstances of evidential 
value, it is demonstrated either that such statement is against 
the weight of all the other evidence, or incredible, a judgment 
based thereon cannot st.and. The court must necessarily, 
therefore, to some extent, pass upon the weight of the evi-
dence. The onlv evidence and all the evidence that the de-
fendant lms" in this case is his own simple statement. 
s• •rn tbe case of Ricketts v . . McCrory Co., 138 Va. 548., 
121 S. E. 916, the Supreme Court of ... L\.ppeals of Virginia, 
in reviewing- a case where the lower court had set aside the 
verdict of the jury for the plaintiff and entered final judg·-
ment for the defendant, said as to the function of the Judge 
in such cases : 
"The very fact that he is given the power to set aside a 
verdict as contrary to the evidence necessarily means that 
he must, to some extent at least, pass upon the w·eig·ht of the 
evidence. 'It would, indeed, be a futile and idle thing for the 
. law to give a court a supervisory authority over the proceed-
ing·s and the manner of conducting a cnuse before the jury, 
and the rtght to set aside the verdict of the jury therein be-
cause contrary to the evidence, unless the Judge vested with 
such power could consider, to some extent at least, the evi-
dence in the cause.' Cardwell v. Norfolk atnd Tl' estcrn Rr. 
Co., 114 Va. 500, 506; 77 S. E. 612, 614." 
The above principle has been applied on numerous occa-
sions in which, courts have set aside the verdict of a jury 
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and entered final judgment contrary thereto .. Among the 
cases in which this has been done are Ba.iley v. Fore, 163 Va. 
611,117 S. E.100; Bra.wwell v. Va. Elec. & Power Co., 162 Va. 
27, 173 S. E. 365; Lennon v. S.mith, 173 Va. 322, 2 S. :m. (2d) 
340. 
We will now proceed to a discussion of the evidence. 
The plaintiff's testimony is uncontradicted, and in fact 
corroborated by her son, as well as the defendant himself. 
The defendant testified as follows: 
9• *(M. R., p. 73): 
"Q . .About how far did you back before you felt you tapped 
something? 
".A. Twenty-five feet. 
'' Q . .And how fast did you back out T 
'' .A. Oh, just at a normal rate of speed-very normal. I 
knew I had to back just a few feet to get into the driveway.'' 
(M. R., pp. 75-76) : 
'' Q. Did you look to see whether there was a car there? 
'' A. Yes, and I know there was not a car there when I 
crossed the driveway. 
"Q. When you got into your car did you look after that? 
''A. No. · 
"Q. You didn't look after t.haU 
'' A. No., I didn 't look after I got in.' ' 
The defendant does not deny the damage or the injuries: 
(M. R., p. 77) : 
'' Q. How long· did it take to get them apart? 
'' A. I walked over and got two colored men to get them 
apart; it took about half an hour, I reckon, hut only a short 
time to lift it up. 
''Q. You heard Mr. Brewer teRtify to the damage to the 
House car, did you not? 
"A. I saw it. 
10* *'' Q. There is no denial of that? 
".A. No, sir. 
"Q. That is true'! 
'' A. Yes, sir. 
"Q. And the reason why you didn't look is you didn't 
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think any car was in the driveway when you started backing 
ouU 
'' A. There was not any just a minute before. I was not 
a minute in getting into the car and backing back. 
'' Q. You assumed that the road was clear when you backed 
back? , 
'' A. I backed back because when I last looked there was 
no car there. 
'' Q. You didn't look after you got into the car? 
"A. No; not after I got into the car. 
'' Q. After your bumper bit the House car, did you see the 
back door of the House ~ar open? 
'' A. No ; the only thing I remember, the only thing I do 
distinctly remember, was Mrs. House standing by her car." 
As to the injuries of the plaintiff., the defendant does not 
deny the sears : 
(M. R., p. 78) : 
'' Q. Do you· remember lier stocking being torn? 
"A. No, sir. 
"Q. You would not deny it., would you? 
'' A. No; I would not deny it, but I didn't see it; she didn't 
say anything· to me about it. 
"Q. You don't deny about the scars there, 
"A. No." 
11 * *In the examination of the evidence of the plaintiff 
and the defendant there is no issue. 
THEN AGAIN, NO PLEA TO THE GENERAL ISSUE 
NOR A~ry PLEA IN BAR WAS EVER FILED, A.ND 
THERE vVAS NOTHI~G IN ISSUE IN FACT. 
The authorities on tllis were laid down in the case in 
which the principle of law applfoable to the facts herein, 
which is as near tbe case we have, is Minsk v. Pitaro~ Mass. 
(1933), where the Supreme Judicial Court of Massachusetts, 
in its opinion declared: 
In 187 N. E. 225: "(1, 2) The defendant drove upon the 
premises to ma.ke inquiry as to repairs on his automobile 
and stopped in the driveway of the repair shop in such posi-
tion that it was necessarv for him to back out. Before start-
ing to back he looked in the rear b11t did not see the plaintiff. 
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There was evidence from which it might have been found 
that the defendant's automobile struck the plaintiff at a 
point about forty feet from the shop and there was no testi-
·mony from, the defendant or any one else that he lnoked be-
hind a.gain after starting to back. There was evidence that 
he 'backed out at an ang·le ', fast, and not 'like the rest of the-
machines' although he had seen two or three boys around 
when he drove in. The backing of any vehicle e.ntails more or 
less limitatioll on the view by the driver of the area to be 
· traversed and thus requires corresponding vig·ilance on his 
part t,o avoid causing injury to persons ,vho are known to ber 
or likely to be,, there, whether the. vehicle is being backed on 
a public street or on private land. Dowd v. ·Tighe~ 200 
12* Mass. 464, 95 N. E. 853; *N omzan v. P. llf. Lea1.'ift Co ... 
238 Mass. 481, 131 N. E. 297; M-illay v. Town 7'axi, Inc., 
242 Mass. 314, 136 N. E. 127; Sm.ith v. TVli-il:all, 257 Mass. 306,. 
153 N. E. 536; Slora v. Streeter ct 8ons Co.: 264 :Mass. 586; 
163 N. E. 155; Wilgoren v. Pelton, 266 Mass. 17, 164 N. E. 623~ 
In the situation which on the evidence migllt be found to have 
existed the finding· of the trial judge that the defendant did 
not exer.cise the 1·equisite vigilance was wananted.' r 
The facts in this case involved the backing on private land,. 
just as the case here. 
The attention of the court is respectfully ref erred to the 
fact that the plaintiff was an invitee and not a licensee, and 
again in a case in which there was a driveway independent of 
public street in the case of Y oshilco, etc., v. 0 TN eill, 102 
Pacific 2nd 365 (California, 1940 )., the court held that the 
negligent operation of a moving vehicle in a place where op-
erator has g·ood reason to expect the presence of licensees 
constitutes •' active negligence',. as distinguished from "pas-
sive negligence", and hence operator of vehicle, whet.her the 
licensor or some other person, owes the duty to exercise or-
dinary care, not merely to refrain from wilful or wanton 
conduct. 
In 42 Corpus ,Juris, page~ 1022, tl1e author says: 
'' (759) (2) Backing Out. Backing out from private prop-
erty onto a public highway is an operation df\manding· a high 
degree of skill and caution to ·avoid danger or injury to any 
person on the highway or collision "~ith any vehicle thereon., 
and one engaged in such operation must use greater care 
than would be required of one driving along· the highway.'' 
13* *In 42 Corpus Juris, page 1025 tl1e following: 
''Operation in Places other than Streets and Highways. 
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While governmental regulations with respect to the opera-
tion of automobiles are ordinarily applicable only to op-
eration on public streets and highways, the common-law duty 
of exercising due care and avoiding injury to others rests 
upon one who operates an automobile in other places, al-
though the nature of the place is a proper matter for con-
sideration in determining whether the operator exe~·cised due 
care under the circumstances.'' 
Other cases on backing on private premises are the follow-
ing: Adams v. Barrell, 125 Me. 164; 132 A. 130; Brignian 
v. Fisk Carter Construction Com.pany,. 192 N. C. 791; 136 
S. E. 125; Stodgel v. Elder, 172 Iowa 739; 154 N. ·w. 877. 
In volume 3-4 Huddey Automobile Law, page 219-220: 
'' The driver of an automobile must exercise ordiuarv care 
in backing his machine, so as not to injure others -by the op-
eration, and this duty requires that he adopt sufficient means 
to ascertain whether others are in the vicinity who may be 
injured. It is his positive duty to look backward for ap-
proaching vehicles or street cars, and to give them timely 
warning· of his intention to back, when a reasonable neces-
sity for it exists, and he must not ·onlJJ look backv1a.nl when 
he co·m1nences his operat-inn, but he 1nust continue to look 
backward in order that he ·may not collide with or injure 
those lawfully itsin,q such street or hiphway." 
On pap;e 224, volume 3-4 Hudcley Automobile Law., t11e 
same author states: 
"Backing out; In backing· out from private premises 
14* onto a public highway, the driver *must use greater 
care than is required in merely driving along· the hig·b-
way * '* *." 
In volume 2 of Blash:field 's Cyclopedia of Automobile 
Law and Practice, page 275, the author states the follow-
ing: 
'' Ordinarily, this duty of looking· backward is to he per-
formed by the motorist not only before he begins the opera-
tion of backing, but also while he is in the act of backing.'' 
In Wood v. Balzano, 15 A. 2d 188, 137 Me. 87: 
"A driver, ,vhilc backing a clo8ccl automobile, is hound to 
exercise great vigilance to comply with rule of reasonable 
care.'' 
In Fmsciello. v. Baer, 24 N. E. 2d 653, 304 l\Iass. 643: 
rn Supreme Court of Appeals of Virginia 
'' The backing of any vehicle entails more or less limita-
tion on view bv driver of area to be traversed and thus re-
quires corresponding vig·ilance on his part to avoid causing 
injury to persons who are known to be, or likely to be, there, 
whether vehicle is being backed on public street or on private 
land.'' 
In volume 6 Blashfield on the subject of Care Required 
from Motorists ,vbile on Private Premises: the author states, 
par. 3361, the following: 
'' A motorist driving on the premises of another must use 
reasonable care to avoid injuring persons thereon, and rea-
sonable care should be commensurate with the danµ;ers to 
be anticipated. The exercise of due caution may require the 
driver to give ample warning of his approach • • *." 
15* • ASSIGNMENTS OF ERRORS NOS. 4 AND 5. 
Assignments of Errors Numbers 4 and 5 involve practi-
cally the same case, one of contributory negligence and the 
other concurring negligence. Examination of the Record 
fails to disclose any evidence of negligence on the part of the 
plaintiff either contributory or concurring. It is elementary 
that the burden of proof is upon the defendant to prove con-
tributory or concurring negligence.. It would be superfluous 
to cite authorities. 
ASSIGNMENT OF ERROR NO. 6. 
There was no evidence here in the Record of accident, and 
the g·ranting· of tl1is instruction (No. 4, 1':f. R., p. 91), was mis-
leading and prejudicial. If it was improper to give any part 
of this instruction then the judgment should .be reversed and 
a new trial granted. The test to be applied in determining 
whether there is sufficient evidence to furnish the basis for 
an instruction is stated in Shiflett's Adnir. v. Va. Ry. & 
Power Co., 136 Va. 72, 116 S. E. 500, as follows: 
'' The test to be applied in determining· whether there is 
sufficient evidence to furnish the basis for an instruction is, 
would a verdict in accordance with the instruction be set 
aside for lack of evidence to support it? If not, then th~ 
instruction may be properly· granted. '"7henever there is 
evidence before the jury which would support a verdict upon 
a motion to set it aside, the Court is obliged to instruct if 
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1·equested so to do.' Ches. db Ohio Ry. Co. v.. Stock, 104 Va. 
'97." 
16* *.ASSIGNMENT OF ERROR NO. 7 .. 
The granting of instruction Number 9 (M. R., p. 94}, is re-
spectfully_ submitted as erroneous in that the plaintiff was 
:an invitee and had gone there over a period of time in con-
nection with _the purchase of milk and eggs. She was invited 
to stop at the very place where she bad stopped her automo-
bile. There is no question that she was an invitee and that 
the defendant owed care commensurate with the circum-
stances. 
CONCLUSION .. 
It is therefore earnestly submitted that the judgment is 
:against the weight of the evidence, that there is no evidence 
of any issue, and that all of the evidence shows negligence on 
the part of the defendant. 
It is further earnestly submitted that the trial court erred 
in granting instructions numbers 1, 3, 4, and 9. 
For these reaso11s your petitioner prays that a writ or 
error may be awarded pending a review of this Record by 
this Court ; that the judgment of the trial court be reversed 
and final judgment entered herein in favor of the plaintiff 
in error and that the same be sent back to the lower court 
only on the issue of damages, or in lieu thereof, that the 
judgment of the trial court be reversed and a new trial 
awarded on all issues. 
17'~ *This petition is adopted as the opening brief and 
will be filed in the Office of Supreme Court ,Justice J. 
"\Y. Eggleston., Municipal Building, Norfolk, Virginia, along 
with a transcript of the record and a check for one dollar 
and fifty cents ($1.50) payable to the Clerk, and oral argu-
ment for granting a writ of error is requested before Mr. 
Justice ,J. W. Eggleston. 
A copy of this petition was mailed to counsel for t4e de .. 
fendant on the 8th day of Sept.ember, 1943. 
Respectfully submitted, 
MARY HOUSE, 
By LOUIS B. FINE, 
Counsel. 
lZ Supreme Court of .Appeals of Virginia 
The undersigned, whose address is Room 600 National 
Bank of Commerce Building, Norfolk, Virginia, an attorney 
duly qualified to practice in the Supreme Court of Appeals 
of Virginia, state that in my opinion the· judgment com-
plained of in the foregoing petition ought to be reviewed. 
LOUIS B. FINE, 
600 National Bank of Commerce Bldg.,,. 
Norfolk, Virginia. 
Received Sept. 8., 1943. 
J. vV. E. 
October 6, 1943. vVrit of error awarded l>y the court. Boncl 
$300. 
M. B. \V. 
RECORD 
In the Circuit Court of Norfolk County.,. Virginia. 
Mary House 
'U. 
Herman A. ;Hall 
NOTICE OF APPEALr 
To Tom E. Gilman, Esquire, .Attorney for Herman A. Hall, 
the defendant: 
PLEASE TAKE NOTICE that on tl10 12th day of ltiay, 
1943, at 12 o'clock noon, at the court house of the said County 
of Norfolk, Virginia, the undersigned will present to Hon. 
A. B. Carney, .Tudg·e of the First '-Judicial Circuit, steno-
graphic transcript of the testimony and other incidents of 
the trial of the above entitled cause tried in said court on 
January 19, 1943, to be aut~entieated and verified by him; 
and will, on the same date., apply to the Clerk of said Court 
for a transcript of the record in Raid cause, f.o be· submitted 
to the Supreme Court of Appeals of Virginia with a petition 
for a writ of error and suversedeas from the final judg·ment 
entered in said cause. 
LOUIS B. FINE, 
Attorney for the Plaintiff,. 
Mary House. 
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Legal service of the above notice is hereby accepted this 
12 day of May, 1943. 
TO:M E. GILMAN, 
Attorney for Herman A. Hall. 
page ·2} RECORD. 
Pleas before the Circuit Court of the County of Norfolk, 
at the Courthouse of said County,. on th~ 12th clay of May, 
1943. 
Mary House, Plaintiff, 
v. 
Herman Hall, Defendant. 
Be it remembered, that heretofore., to-wit~ on the 20th day 
of February, 1942, came the plaintiff, Mary House, and filed 
her Notice of Motion against Herman Hall, in the words and 
:figures following, to-wit: 
Take notice that on the 2nd day of l\Iarch, 1942, at 10 :00 
A. M., or as soon thereafter as counsel may be heard, I will 
move the Circuit Court. of the County of Norfolk, Virginia, 
for a judgment against you for five thousand dollars 
($5.,000.00) for damag·es, for this, to-wit: 
For that heretofore, to-wit on the 24th day of December, 
1941, the defendant negligently and carelessly operated his 
automobile and was backed into by the defendant, and as a 
consequence and proximate cause of the negligence afore-
said, the plaintiff sustained injmics to her neck and back, 
and was caused to suffer pnin in body and mind, to lose time 
from her work, and to continue to suffer pain in body ancl 
mind. 
·wherefore the plaintiff institutes this Notice of :Motion for 
five thousand dollars ($5,000.00) for damages. 
1\IARY HOUSE 
By LOUIS B. FINE, Counsel. 
page 3 ~ And the return on the foregoing Notice of Mo-
tion, is in the words and fiµ;nres following·, to-wit: 
"Executed in the County of Norfolk, Va .. , this the 18th clay of 
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February, 1942, by serving a copy hereof on Herman Hall, 
in Person. 
A. A. "WENDEL, 
Sheriff of Norfolk County, Va. 
By W. B. FENT!RESS, 
Dep. Sheriff. 
And on another day, to-wit: the 20th day of May, 1942, 
came the plaintiff and filed her amended Notice of Motion, 
in the words and :figures following, to-wit: TAKE NOTICE: 
That on the 2nd day of March, 1942, at 10 :00 .A. M., or as soon 
thereafter as counsel may be heard, I will move the Circuit 
Court of the County of Norfolk, Virginia, for a judgment 
against you for ten thousand dollars ($10,000.00) for dam-
ages for this to-wit: 
For that heretofore to-wit on the 24th day of December, 
1941, the defendant negligently and carelessly operated his 
automobile and was backed into by the defendant, and as a 
consequence and proximate cause of the negligence afore said, 
the plaintiff sustained injuries to her neck and back, was 
caused to suffer pain in body and mind, to lose time from her 
work and to continue to suffer pain in body and mind, to 
expend moneys in endeavoring to be cured and to be perma-
nently injured. 
Wherefore the plaintiff institutes this Notice of Motion for 
ten thousand dollars ($10,000.00) for damages. 
MARY HOUSE 
By LOUIS B. FINE., . 
Counsel. 
page 4 ~ In the Circuit Court of Norfolk County, Virginia. 
Mary House 
v. 
Herman A. Hal~ 
TESTIMONY. 
Stenographic report of the testimony and other incidents 
of the trial of the above entitled cause. tried in said court on 
the 19th day of January, 1943, befo1:e Hon. A. B. Carney, 
.Judge, and a jury; together with the motions and objections 
of the parties, the exhibits offered in evidence, the instruc-
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tions to the jury, the rulings of the Court, the exceptions of 
. the parties, and other incidents of the trial of said cause. 
Appearances: Mr. Louis B. Fine, Counsel for the plain-
tiff. . 
Mr. Tom E. Gilman., Counsel for the defendant. 
Pbleg·ar & Tilghman, 
Shorthand Reporters, 
Norfolk-Richmond, Va. 
page 5 ~ Note: The jury was sworn on its voir dire, and 
examined as follows : 
By the Court: Gentlemen, this is a suit by Mary House, 
plaintiff, ag·ainst Herman Hall, defendant, in which the plain-
tiff alleges that on December 24, 1941, the defendant backed 
his automobile against her and caused her various injuries; 
do any of you know the plaintiff, Mary House t 
A Juror: No., sir. 
The Court: Or the defendant, Herman Hall? 
A Juror: I do. 
Another Juror: I do, Judge. 
The Court: I will ask you separately. Do you know Mary 
House? 
A Juror: No., sir. 
The Court : Do any of you know ill ary Hall? 
A Juror: Yes, sir. 
The Court: Four of you know Mr. Hall; will the fact that 
you are acquainted with :Mr. Hall (those of you who know 
him) influence you in any way in determining the question 
of liability in this cas~? 
A Juror: I would rather not sit on it. 
Another Juror: I would prefer not to serve on it. I would 
try to do what I could, but I would rather not sit on the 
jury. 
The Court: Give me the jury list. 
page 6 ~ (A pap~r was handed to the Court.) 
The Court: 1\-Ir. Thorp, you stated that because of your 
acquaintance with Mr. Hall you would prefer not to sit on 
this jury. 
A .Juror: Yes, sir. 
The Court: Do you take that position also~ 
A ,Juror: Yes, sir; I would rather be excused. 
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Mr. Wilson: (Deputy Sheriff) That is Mr. Whitehurst .. 
The Court: You are a friend of Mr. Hall, are :rou Y 
A Juror : Yes, ~ir ; I consider him one of my friends, yes,. 
sir. 
The Court: ·wno else? 
Mr. ·wnson: (Depu~y Sheriff). 1\fr. Hughes .. 
The Court: Mr. ,John F. Hughes. Do you desire also not 
to sit because of your-
A Juror: Yes, sir; I would rather not. 
The Court: Mr. Hawkins, are you in position to try this 
case fairly and impartially¥ 
A Juror: I don't know either of the parties. 
Tihe Court: Then you can give a fair und impartial vcr-
clict? 
A Jnror: Yes, sir. 
The Court: J .. B. Womac= You can try the case fairly 
and impartially¥ 
pag·e 7 ~ A Juror: Yes, sir. 
The Court: Mr. Garrett De Baum: You are in 
position in which you can render a fair and impartial ver-
dict! 
A ,Juror: Yes, sir. 
The Court : ,,r. R. Howerton f 
A Juror~ Yes, sir .. 
The Court: You can try the case fairly and impartially?" 
A Juror: Yes, sir; I don't know either party. . 
The Court: Cla.ude Davis: You are in position to try the 
case fairly and impartially f 
The ,J m~or : Yes, sir. 
The Court : Are there any questions l 
Mr. Fine :- No, your Honor. 
The Con rt : Mr. Gilman t 
Mr. Gilman: No, sir. I don't think, because they are ac--
quainted and would rather not serve, is sufficient ground. It 
is a question of whether they can render a true verdict, ac-
cording to the law and the evidence. 
Mr. Fine : The fact that the gentlemen do not want to 
serve sho,~s that they are very fair minded, and I suggest, 
since the gentlemen do not want to serve, I am willing to 
waive my strike. Tl1ere are four who do not want to serve 
because they know Mr. Hall. I am willing to take the other 
five as they ai·e without taking any strike, if that 
page 8 ~ is all rig·ht. 
Mr. Gilman: I say that because a jnror knows 
a litigant is not sufficient ground unless that would affect 
him in arriving at a verdict, and, if he cannot render a ver-
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diet according to the law and evidence., that disqualifies him, 
but until he shows that I think he is qualified. \Ve have that 
every day. 
Mr. Fine: Would you be willing to accept the other five f 
Mr. Gilman: I wa.nt a full panel. 
The Court: Mr. Thorp, are you in position to give a fair 
and impartial trial of this case notwithstanding the fact you 
know Mr. Hall f 
A Juror: Yes, sir. 
The Court: Mr. Hughes, are you under such influence that 
it would be impossible for you to give a fair and impartial 
verdict in this case 7 · 
A Juror: Yes, sir. 
The Court: You cannot'? 
The Juror : Yes, sir ; I can. 
The Court: You can ·1 
The ,Juror: Yes, sir. 
The Court: Mr. \Vhitehurst, how about you f Can you try 
this case fairly and impartially? 
A Juror: I can be fair to both of them, but I 
page 9 ~ would rather not serve. 
The Court: Cnn you and will you fairlv hear 
this evidence and a true verdict render 1 · 
A Juror: Yes, sir. 
The Court: A.11 rig·ht, sir. 
::M:r. Fine: If your Honor please, I am perfectly willing 
to accept these gentlemen who say that they can give a fair 
and impartial verdict. 
Mr. Gilman: You have to do it. 
:Th'Ir. Fine: I say I am willing to do it. I can except to the 
action of the Court, but I don't want to do it. I am perfectly 
willing to d~ it. 
Note: The jury was selected and sworn. 
page 10 ~ Note: The jury was selected and sworn; coun-
sel for the defendant moved that the witnesses be 
excluded from the courtroom, and tlrn witnesses were told to 
leave the room until called. The physicians were permitted 
to remain. 
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DR. M. K. KING, 
a witness on behalf of the plaintiff., having been first duly 
sworn, testified as follows : 
Examined by Mr. Fine: 
Q. You are Dr. :M:. K. King, are you not? 
A. Yes, sir. 
Q. Dr. King-, will you state your occupation, please, sir, 
and of what school you are a g-raduate, and your qualifica-
tion, to his Hono,r and to the gentlemen of the jury? 
A. I graduated from Medical College of Virginia in 1930, 
and am now the chief surgeon at TJ. S. Marine Hospital. 
Q. Dr. King, for how long have you been chief surgeon of 
the United States Marine Hospital in this vicinity? 
A. Six years. 
Q. And when you say '' chief surgeon,'' do you mean you 
are head of all the doctors with regard to surgical work at 
that hospital? 
A. Yes, sir. 
Q. And that hospital, I believes is one of the largest in this 
part of Virginia; is that correct! 
page 11 ~ A. Well, until recently, but it is nQt any more. 
The Military Hospital is. 
Q. Until recently that was the largest here·¥ 
A. Yes, sir. 
Q. Dr. King, did you make an examination of Mrs. Mary 
House! 
A. Yes, sir. 
Q. When did you first treat her? 
A. That information will have to be obtained from the 
records, because I l1ave no memory of the date. I have the 
records here. 
Q. Doctor, will you tell his Honor and the gentlemen of 
the jury, in your own way, the extent and nature of Mrs. 
House's injuries, please! 
Mr. Gilman: ,\7ere the records made by you, Doctor! 
Witness: A pa rt of them. 
Mr. Gilman: Do you mean you are testifying to the treat-
ment given her by some other doctor? . 
·witness: You can state it any way you wish. This record 
is made by dozens of men. 
Mr. Fine: All under your supervision? 
,vitness: All under my supervision. 
Mr. Gilman: I_ object to any hearsay testimony. 
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Dr. M. K. King. 
The Court: Is that the official record of the hospitaU 
Witness: Yes, sir. 
page 12 } The Court: Objection overruled. . 
By l\fr. Fine : 
Q. All right, Doctor. 
19 
A. Mrs. House came to the hospital April 21, 1942. At 
the time of admission she was complaining of low back pain 
and disability. She gave a history of automobile accident 
Decemben 24., 1'941. She stated that she had been in bed most 
of the time since the accident-
Mr. Gilman: I want to save the point, please. 
Mr. Fine : All right, sir. 
Mr. Gilman : It is purely hearsay. 
A. (Continuing) Our examination showed some stiffness 
and limitation of motion in the lower spine. 
By Mr. Fine: 
• Q. Let me follow you: You say your examination showed 
some stiffness? . 
A. Stiffness and limitation of motion. 
Q. All right, sir; continue. I didn't mean to interrupt 
you. 
A. And tenderness in the lumbar region-the lower part 
of the spine. 
Q. That is the lower part of the spine? 
A. The lower part of the spine. She was, incidentally, 
found to have diabetes, hemorrhoids and polyc-a small 
growth. 
page 13 } Q. How long did she stay in the hospital, Doc-
tor? · 
A. She stayed until May 2, 1942. 
Q. That is a period of eleven days? 
A. From 4/21 to 5/2-approximately eleven days. . 
Q. During· that time what did you do for her back! What 
treatment did you prescribe, and what did your assistants 
do for her? 
A.· ·well, she was treated with bed rest and heat and seda-
tion while X-rays and other studies were being· made, and 
she was treated in the Therapy Department. 
Q. Was that all done for injuries to Iler back? 
A. Yes, sir. 
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Dr. M. K. King. 
Q. Was she in the hospital for any other treatment than 
the backf 
A. She came in for her back; the other treatments, for 
diabetes and other things., were incidental. 
Q. They were incidental, but she did come in for her hack t 
A. Yes, sir. 
Q. All right, sir. For how long after that dicl she get 
treatment from your· institution, Dr. King·J 
A. She returned to the out-patient and physiotherapy de-
partments for several months. 
Q. ,vhat treatment did she receive-I \Vas that fo1· her 
back injury f 
page 14 ~ A. That was for her baek injury. 
Q. You need not tell us in detail, but during 
that time of several months what treatment generally did she 
get from the hospital 1 
A. It was chiefly physiotherapy treatment-baking and 
massage and such. 
Q. Is she getting treatment at this time! 
A. I have not seen Mrs. House for sometime. If she is re-
turning to the physiotherapy department, I have no record 
of it. . 
Q. When was the last time you saw Mrs. House 1 
A. I am not sure about the completeness of these records. 
I know I saw her a number of times afterwards, but the nota-
tion is not made on this out-patient record.. It bas been sev-
eral months at least. 
Q. Now, Doctor, with your experience and with your 
knowledge and education, with the history that she has given 
you, how long would you say her back injury would persist? 
A. I would rather not answer that question if you don't 
mind. I think it is one which might be open to a lot of argu-
meut. I think there are some other factors tl1at enter in 
here besides the injury, which would play some part in the 
thing, and I prefer not to answer the question in that man-
ner. 
Q. ,v en., Doctor, I don't want to insist on your answering 
any question that you don't want to answer, but 
page 15 ~ what I am trying- to get at is this, if I may ask you: 
Have you any idea, with any reasonable certainty, 
wl1ether she is going to hnve a permanent injury, or not Y 
A. I think that is an extremely difficult question to an-
swer. The X-ray showed a cong·enital anomaly,, an abnor-
mality, which plays some part in this picture. ·without the 
Mary House v. Herman A. Hall 
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injury I think it probable that she might have gone ahead and 
not have had trouble,. and it is possible that she mig;ht have 
had trouble without the injury; and I just can't say. 
Q. In other words, you can't tell, with any certainty, that 
she has a permanent injury? 
A. No, sir; I can't. 
Q. Well with the treatment that you are giving her., how 
long do you think, .under ordinary cirrumstauces, the situa-
tion will clear up,-a blow of this kind? 
::M:r. Gilman: A blow of what kind? He has not said any-
thing about a blow. 
Mr. Fine: An injury of this kind. 
Mr. Gilman: He has not said anything about an injury. 
'1Vitness: I say tl1cre is a possibility that Mrs. House will 
continue to have trouble with her back for many years, but 
the part that the injury played in it I think it is something 
open to debate, and it is just a guess on my part, and, for 
that reason, I would rather not make a guess. 
page, 16 ~ By l\f r. Fine: 
Q. In other words it could be and it could not 
bet 
A. Yes, sir. 
Q. That is the truth of the situation? 
A. Yes, sir. 
Q. Now, Doctor, her complaints about her pain~ are those 
complaints and her pain consistent with a back injury 1 
A. Yes, sir; they a re. 
Q. No putting on., she really is-
A. (Interposing) I don't think there is any question that 
Mrs. House has pain in her back. 
Q. Well, now, I am trying to deduct from your answer, and 
I am trying to give "his Honor and the gentlemen of the jury 
the best information you can under ordinary circumstances; 
without any additional sufferinµ;, or any additional abnor-
mality, as you describe it, an injury of this sort would be 
painful for how long? 
A. Back injuries can last anywhet'\'! from two weeks to an 
indefinite period of years. At the time Mrs. House was ad-
mitted to the hospital, tbcr() was no definite evidence of in-
jury, either from the X-rays or from an examination. She 
had a painful back, but how much was due to the injury it is 
impossible for me to say. 
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Q. If she says that she had this pain from this injury, and 
she never hurt before in that area, would the com-
page 17 ~ plaint that she makes be· consistent with the truth? 
A. I think it would in this way: I think pos-
sibly with a little arthritis, or with a general anomaly~ she 
is much more susceptible to injury than other people, and, 
in that way, the injury could act as a precipitating factor in. 
a prolonged and drawn out thing· of this kind. 
Q. Then it is your view that ordinarily this injury she 
has sustained, this back injury, has prolonged the situation 
and exagg·erated it? 
A. I think it precipitated it in the first place. I think it 
precipitated it. Where you have-
Q. Excuse me, but I want to use a layman's language. 
When you say it precipitated it, will you tell the jury what 
you mean by that? 
. A. In seeing many hundreds of backs of all kinds of peo-
ple who had some defect, they are very prone to back injury ; 
in other words, a man may g·o along for years and not have 
trouble with his back at all, but if he gets a minor injury 
it may hang on for a long period of time. The X-ray s,hows 
an abnormality in the development of the spine which is 
not present in normal people. She may have gone on for 
years without pain if she had not had the injury, but., at 
the same time, it doesn't seem to me that tl1e injury through-
out the thing is entirely responsible. That is just an opin-
ion. 
page 18 ~ Q. Then you say the injury was one of the con-
curring causes, is that co.rrect, and not the sole 
cause? 
A. Yes. 
Q. That is a fair estimation of i,t? 
A. Yes. 
Q. I believe yo1.1 stated (I think that is correct) yon did 
find a tenderness in the lumba1· region? 
A. Yes. -
Q. And that was the result of some injury, you don't. know 
where? 
Mr. Gilman: He didn''t say that. 
Bv Mr. Fine: 
··Q. You did find a tenderness in the lumbar region f 
A. Yes, sir. 
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Dr. M. K. King. 
Q. What did you say about it, Doctor? I don't want to 
misquote you. · 
A. So far as the injury is concerned, we are going purely 
on the history which was given to us at the time Mrs. House 
was admitted to the hospital 
Q. There is nothing in your record, as a matter of fact, 
to show that she is not telling the facts at all Y On the con-
trary, the situation bears her out, as I understand from your 
testimony? 
A. Yes, sir. 
Mr. Fine: T·hat is all, sir. 
pag·e 19} CROSS EXAMINATION-
By Mr. Gilman: . 
Q. Doctor., I believe you stated that she first came to you 
or to your hospital on April 21? 
.A. Yes, sir; that is true. 
Q. And, at that time, if I am speaking correctly, there 
was an examination made, what you could see and what the 
X-ray showed, and there was no evidence of any injury! 
A. I think that is correct. 
Q. You further stated that she had diabetes--
A. (Interposing·) 1\fay I make a slight amendment there f 
By that I mean there was no evidence of bruise in the region 
of the back, no fracture or no evidence which we could see 
then of the injury due to trauma. 
Q. I understand. The only evidenee of an injury was what 
she said to you-from the history. 
A. Well, I guess you may put it that way. 
Q. I believe you said that she was suffering from diabetes? 
A. Yes, sir. 
Q. That is a kidney eondition, is it not? 
A. No; it is a condition in which the blood sugar rises. 
Q. And· she also had hemorrhoids? 
A. Yes. 
pag-e 20} Q. What is that? 
A. It is a condition around the rectum wl1ich 
produces bleeding·. 
Q. And she had a polyc; what is that? 
A. A small g-rowth, somewhat similar to hemorrhoids. 
Q. ·where was that growth? 
A. In the rectum. 
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Q. And, in addition to that.,. she had an abnormal back from 
birth ; is that correct 1 
A. I said the X-rays showed an abnormality. 
Q. That is some defect in the back? 
A. Some slight defect; yes, sir. 
Q. Which the injury did not bring about,. I believe you 
saidY 
A. Yes .. 
Mr. Gilman : That is all. 
RE-DIRECT EX4MINATI0N. 
By Mr. Fine : 
Q. Doctor, I want to ask you one other question: Suppose 
that this lady had a sprain in her back, would the X-ray show 
it? 
A. No. 
Q. Do you mean to say, Doctor, that the X-ray does not 
show a sp1·ain? · 
page 21 ~ A .. No. 
Q. The only thing· an X-ray would show would 
be where there is a fracture? 
A. A fracture or dislocation. 
Q. Then in your opinion the X-ray doesn't tell the whole-
story at all; is that correct f 
A .. Yes, sir. 
Q. You have to be guided by the patient's history and your 
examination?· 
A. Yes, sir. 
Q. And I believe your examination showed that the lumbar 
region was tender? 
A. Yes, sir. 
Q. That is something that some,one migfit~-
1\fr. Gilman: If your Honor please, I object to eontinual 
repetition of the evident leading· questions .. 
l\fr. Fine : I will change it. 
Mr. Gilman: Yon have been over it. 
Mr. Fine: Mr. Gilman, I just want to conect the wrong 
impression that may be made in the· case, and I wm1t the jury 
to get the facts. 
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By Mr. Fine: 
Q. The situation as I get from you, Doctor, is that you did 
find the back in a tender condition f 
Mr. Gilman: I make the same objection. 
page 22 ~ The Court: The objection is sustained. 
By Mr. Fine: 
Q. You have no intere.st in this c,ase., have you Y 
A. No. . . 
Q. You are here on a subpoena, I believe, and ypur s.e;rv-
ices are being paid for by the United States Government¥ 
A. Yes, sir. 
Mr. Fine : That is all. 
By the Court: 
Q. By congenital anomaly you mean a defect existing fr.om 
birth? 
A. I ]1ave an X-ray which would demonstrate the point, if 
you would like to see it. 
Mr. Fine: ¥ es, sir; he would like to see it. 
1Vitness: Although, if you are not used to seeing X-rays, 
it does not mean very much. This is the joint, and here is 
the bone here. The rip;ht sacroiliac joint is smaller by thirty 
per cent .than the left. There are arthritic changes in this 
joint, indicating that it has been subjected to unusual strain, 
because of its smaller size. · 
By Mr. Fine: 
Q. Now, Doctor, you said that joint showed it was sub-
jected to unusual strain f 
A. The word "probably'' should have been in ther.e. 
Q .. And that an accident of this sort would prob-
pag·e 23 ~ ably cause this injury? 
· A. The only catch there is the same thing was 
shown in pictures taken previous to the accident-in 1940. 
Q. But it is your opinion that the accident precipitated it; 
is that correct? 
Mr. Gilman: How many times are you going· over tbaH 
By Mr. Fine: 
Q. Is that correct¥ 
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A. Yes, sir. 
Mr. Fine : That is all. 
RE-CROSS EXAMINATION. 
By :Mr. Gilman: 
~ Q; Doctor~ the defect to this joint you have spoken of and 
described, as shown in the X-ray picture, was similar to the 
conditio:Q. shown in a picture taken in 1940, before the acci-
dent; is- that cQrr~cU 
A. YeE?, sir. . . · 
Mr. Gilman : That is all. 
By Mr.Fine: · . o 
Q~ And, lDoctor, I am merely asking you this so when I get 
ready to make my statement to _the -jury I will not ·make· any 
misstatement: Did I understand you to say correctly that 
the accident was the precipitating cause, and I be-
page 24 ~ lieve you also stated that her pain and suffering 
· were the concurring cause but not the sole cause; 
is that correct? 
Mr. Gilman: What-the joint trouble Y 
Mr. Fine: :Mr. Gilman,'you ask him apd don't ask me. 
Mr. Fine: 
Q. Is that correct, Dr. King? 
A. I think it might be put that way. 
Mr. Fine: That is all. 
Mr. Gilman:·· That is· all. 
M. H. HOUSE, 
a witness on behalf of' the plaintiff; having been first duly 
swoi~n, testified as follows : · · · · , · 
Examined by Mr. Fine: 
Q. You are Captain M. H. House, are you n_oU 
A. Yes, sir. 
Q; Captain House., I believe you are captain of the Nor.folk 
Police Department T 
A. Yes, sir. 
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Q. You are in charge, I believe, of certain areas? 
A. Yes, sir. 
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Q. Captain, how long have you been with the Norfolk 
Police Department? 
A. Twenty-seven years tomorrow. 
Q. Captain, you are the husband of Mrs. Mary 
page 25 } House, are you not Y 
A. Yes, sir. 
Q. Captain, you didn't see the collision between the Hall 
automobile and your automobile,.did youY. 
A. No, sir. . . . . . 
Q. On that day, Christmas Eve day, were you at home 
when your wife. came in Y ~ . . 
A. I went to the station house-I went to my station, and 
drove the car from the station home and took her~ . ~ 
Q. You took her home? · 
A. Yes., sir. 
Q. Did she sustain any injury, or suffer any pain that you 
could find? : · · · . · · . · : : 
A. Yes, ·sir; she was in right bad shape. 
Q. I want you to describe· that to Judge Carney and the 
gentlemen of the jury. 
· A. Well, she was complaining of her back, and her stock-
ing was torn, and her legs bru~ed up right- much, and she was 
very nervous. · 
· Q. How long was she confined at home after that? 
A. I don't-really know exectly, Mr. Fine. She was· in bed 
for sometime, and she was- attended at the hospital-for it, and 
we had a doctor at the house. · · 
· Q. What doctor did you ha:v-e at the house for her? 
A. Dr:·J. W. Reed. · · · 
page 26 } Q. When did he come f Do you remember the 
date? · 
A. No, sir; I do not. 
Q. In addition to Dr. Reed, what other doctors called on 
her? · ·· · · · 
A. Well, we had-
Q. Did you have Dr. Matthews! 
A. Dr. Matthews ·was one of them and another one.-
Q. Dr. Duncan? 
A.. Dr. Duncan. 
Q. And was she subsequently treated by Dr. King? 
:A. Yes., sir. 
Q. And has she been in pain as the result of this f' 
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A. Yes~ sir; · she ll&S be~n in pain ever since. 
Q. Prior to that time, did she have any back injury ~1 
A. No, sir; none at all. · 
Q. Captain, has she been a wife to you?- Tell the jury. 
A. ·wen, no, I couldn't.say so, as a man would expect. With 
a woman ill and irritttble l couldn,'t say that she has. 
Q. Captain, have you been tq the Hall home, out in the 
county? 
A. Yes., sir. 
Q. Do you know 4qw that driveway comes in from the road r 
A. Yes. 
Q. Do you know where the garage is ~nd the back door¥ 
A. Yes, sir. 
page 27 ~ Q. Will you tell Judge Camev and the g-entle-
men of the jury y 'J1µrn around ancl face them and 
describe as best you can the geographical situation there. 
A. The house is facing Butts Road, and the driveway is 
on the side nearest the Great Bridge R.oacl. You come i-q.to 
this driveway; you circle right around by the ho-q.se a com-
plete circle ; you come in here., and you make your turn to 
the right and start the circle. You come up to the steps that 
come out to the side of the house, about the kitchen. I guess 
from there to the garage it may be thirty-five or forty feet. 
This driveway goes right by the garage and out. 
Q. How far is the g·arage door from the back door of the 
Hall homef 
A. From the side door, approxipiately thirty-five to forty 
feet. It mig·ht be a little le_ss ;:ind it might be a little moi:·e. 
I judge that. 
Q. Have you been a regular customer of the Halls? 
A. I think I have been out there twice with her. 
Q. What was the purpose of going out there before! 
A. We get milk and eggs from Mrs. Hall. 
Q. She didn't give them to you, did she f 
A. No, sir. 
Q. You bought them, and you are a regular customer? 
A. Yes., sir. 
Q. Of course they treated you all right, but I 
page 28 ~- mean you were a reKnlar CJ:Istomer ¥ 
A. Yes, sir. 
Q. And they sold you at retail¥ 
A. Yes., sir. 
Q. And, of course, you were satisfied, obviously, a1}d that 
is the reason you were ~oming bijckt 
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A. Yes, sir. 
Q. I believe that she also sold milk and eg·gs to Mrs. Mor-
ris, your wife's mother 1 
A. I think so. 
Mr. Fine: Will you answer this gentleman's questions? 
Mr. Gilman: No questions. 
J. E. HOUSE., 
a witness on behalf of the plaintiff, having been :first duly 
sworn, testified as follows: 
Examined by Mr. Fine: 
Q. Your name is J.acky House? 
A. Yes, sir. 
Q. And, Jacky, how old are you? 
A. Fourteen. 
Q. And you live with your parents, do you not? 
A. Yes, sir. 
page 29 ~ Q. And were you with your mother on Christ-
mas Eve dav 1941? 
A. Yes, sir. ., 
Q. Do you remember going to the Hall home? 
A. Yes, sir. 
Q. Why did you go to the Hall home? 
A. To get some milk. 
Q. To get some what? 
A. To get some milk. 
Q. You were going· to get milk in what? 
A. In a can. 
Q. In a canf 
A. Yes, sir. . 
Q. And where were the cans? 
A. TJ1ey were in the back of the car. 
Q. What size cans were they? 
A. Two five-g·allon and one one-gallon. 
Q. Two :five-gallons and one one-gallon? 
A. Yes, sir. 
Q. As you come to the Hall home, you come off the Great 
Bridge Road, don't you? 
A. Yes, sir. 
Q. After you got in there, where did the car stop f 
A. Right beside the steps. 
Q. ,vas that the front door or the back door! 
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A. The side door. 
page 30 ~ Q . .And who was driving the automobile Y 
.A. My mother. 
Q . .And that was a Hudson automobile, four doors t 
.A. Yes, sir. 
Q. All right. After you all had stopped your car, will you 
tell his Honor and the gentlemen of the jury, what happened? 
.A. Well, I got out and-
Q. Just turn around and speak up., please . 
.A. I got out, and Mamma got out; I was going· around to 
get the cans for Mother. She had one foot on the ground, I 
believe, and I believe she had already gotten out one can 
out' of the car, and then Mr. Hall came out and he hit her-
he hit the car. 
Q. Did he hit the automobile or did he hit her? 
.A. He hit the automobile. 
Q. Then what happened? 
.A. Mother was on the g-round, and I went around to help 
her to get up. 
· Q. You helped her to get up? 
.A. Yes, sir. 
Q. Was anything wrong with your mother's foot, or any-
thing? 
A. Rigl1t then she didn't think much about it. "\Vhen she 
fell down she said, '' Oh, oh.'' 
page 31 ~ Q. She moaned, did she Y 
.A. Yes, sir. 
Q. Did she have any damage to her stocking! 
.A. I believe it scratched it. 
Q . .And, after you picked her up, did _you go into the Hall 
home? 
.A. Yes, sir. 
Q. How long was she in the Hall home? 
.A. I don't know exactly. 
Q. You don't know exactly? 
A. No., sir. 
Q. How long were you all there parked when the Hall car 
backed into your car? 
A. We had just gotten there. 
Q . .A minute or two minutes or three minutes¥ 
Mr. Gilman: He said that they had just gotten there. 
By Mr. Fine: 
Q. Whatt 
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A. We had just gotten there. 
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Q. Did Mr. Hall give you any notice that he was backing-
blow his horn, or anything to attract your attention? 
A. No., sir. 
Q. He did not? 
A. No., sir. 
Mr. Fine : Answer this gentleman, please. 
pag·e 32} CROSS EXAMINATION. 
By Mr. Gilman: 
Q. Did you get your milk! 
A. Yes, sir. 
Q. And you say your mother made no complaint about her 
foot or anything? 
A. Not at that time. 
Q. None whatever. She drove back to town, didn't sheY 
A. Yes, sir. 
Q. This was in the daytime, of course, wasn't it 7 
A. Yes, sir. 
Q. How near to Mr. Hall's automobile did you park! 
A. We were about thirty-five or forty feet to the garage. 
Q. How near to bis automobile? 
A. His automobile was in the O'arage. 
Q. And in plain view of Mrs. House and you, if anybody 
was looking to see the automobile backing! · 
A. Yes, sir. 
Q. There was nothing to obstruct the view? 
A. No., sir. 
Q. She stood there by the door getting· the cans out Y 
A. Yes, sir; she had one foot on the ground. 
Q. Where were you Y 
A. I was walking around the car but I had not 
page 33 } gotten around to the back. 
Q. You didn't g·et to the back? 
A. No., sir. 
Q. Before you could get out_ and get to the back of your 
car, there was an impact? 
A. Yes, sir. 
Q. In fact, it happened soon after you stopped? 
A. Yes, sir. 
Mr. Gilman: That is all. 
Mr. Fine: All right, Jacky; come down. 
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a witness on behalf of the plaintiff, having been first duly 
sworn., testified as follows:. 
Examined by Mr. Fine:-
Q. You are Dr. J. V..7• Reed, are you not 7 
A. Yes, sir. 
Q. Dr. Reed, I believe you are a physician and practicing 
in the City of Norfolk? 
A. Yes, sir. 
Q .. How long have yon been practicing medicine, Doctor! 
A. Since 1912. 
Q. And of what school are you a graduate! 
A. Virginia. 
Q. Dr. Reed, among your other duties, you are, 
})age 34 ~ a councilman for the City of Norfolk, are you not! 
A. Yes, sir. 
Q. Dr. Reed, you are tl1e family physician of Mrs. House,. 
I believe! 
A. Yes. 
Q. When did you first see her with regard to an injury to 
her back! 
A. 25th of December, 1941.. 
Q .. Now, Doctor, will you tell us what her injuries were 
when you first saw her December 25, 19411 
A. -She was extremely nervous and complaining of her 
back; both knees were .skinned and bruised, and both shins. 
Q. Doesn't she have today some of those bruises on her 
legY 
A. Yes ; some relic of them .. 
Q. Is that one of them she has todayf 
A. Yes. 
(The plaintiff was called around and exhibited the alleged 
injuries to the jury.) 
:M:r. Fine: 
Q. Is that the one? 
A. Yes ; there- were several ; they were multi pie. 
Q. And those are the same· injuries that you saw Decem-
ber 25, 1941 Y 
A. Yes, sir. They were fresh injuries at that time. 
Q. Now, Doctor, has she been under your atten-
page 35 ~ tion since December 25, 19411 
A. Ever since. 
"11,1 1 . 
::·· I • I 'I, ' 
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Q. I believe, Dr. Reed, that J\fr. John Cole, who is a law-
yer in Norfolk, had sent Dr. Duncan to examine this ladyJ 
A. We examined her together. 
Q. Dr. Duncan, I believe, is a bone specialist? 
A. Yes. 
Q. And you and Dr. Duncan had concurring views---
Mr. Gilman: I object to what were Dr. Duncan's views. 
Mr. Fine: Dr. Duncan is your own doctor. 
Mr. Gilman : He is in the service, and I can't get him. 
Mr. Fine: You could take his deposition. The case has 
been on the docket over a year. 
Mr. Gilman: Let Dr. Reed testifv to what he knows. I 
don't object to proper evidence, but i' will not sit here all day 
and let you testify. 
·witness: I have the findings that he tabulated in each 
other's presence. 
By Mr. Fine: 
·Q. Exc:use me. ·wm you state., in your own words, what 
you found, and what you and Dr. Duncan both found together 1 
A. This was February 23, 1942, at the home of :Mrs. House, 
in company with Dr. Duncan. (Reading) "On ex-
page 36 ~ amination, patient is a rather obese woman, lying 
in bed, apparently quite comfortable. The abclo-
me11, except for being rather pendulous, was negative for any 
masses or particular tendemess. Motions in both hips, knees 
and feet were g·ood. '' That is lying in bed. "Straight leg 
raising did not cause any apparent pain in her low back. She 
complained of some twinges of pain on moving the left knee.'' 
The left knee appeared to be the most involved. '' There is 
still some evidence of where both legs had been bmised in 
that the skin showed some yellowish black discoloration along 
the anterior part of both legs." The shin, the front. "There 
was no deformity, but rather marked tenderness in the lum-
bosacral area of the spine.'' 
Q. \Vhat does that mean, if I may interrupt you? You say 
there was some tenderness in the lumbosacral area of the 
spme. 
A. That means back here-
Q. Will you be good enough to come and indicate on me f 
A.. This is the lumbar region., and this the sacral. The 
tenderness was where the lumbar region joins with the 
sacrum,-the lumbo-sacrum articulation. 
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Q. When you say ''tenderness," what does it mean? 
A. Tenderness was elucidated on pressure. 
Q. Does it mean pain? 
A. Yes ; pain was evident on pressure. 
page 37 ~ Q. There is no doubt about that. You and Dr. 
Duncan both found that? 
A. Yes. 
Q. Continue.-
A. What is the last? 
Q. The lumbosacral. 
A. ''Examination of tl1e cervical spine was negative for 
any deformities or any muscle spasm.'' That region is back 
here between the chest and the head. '' At the time of this 
examination the main finding was the apparent pain in the 
lumbosacral area of her spine.'' It all seemed to come back 
to that, as far as the permanent injury is concerned. "This 
pain is probably a residual one, as a sprain involving the 
lumbosacral joint.'' 
Q. What does that mean? 
A. I think the next--what is your question? 
Q. You said '' This pain is probably a residual one, as a 
sprain involving the lumbosacral joint.'' 
A. That was a pain from the accident. 
Q. Coming down to everyday language so everybody can 
understand it, and so I can understand it, to be perfectly 
frank, do you mean a sprained back Y · 
A. Yes, a sprained sacroiliac joint. 
Q .. That is a sprained back? 
A. Yes, sir. 
page 38 ~ Q. Continue. " 
A. "This sprain could be aided a great deal b)~ 
the wearing of a rather firm corset. This patient probably 
sustained a sprain of the cervical spine and left knee, and 
multiple contusions of both legs." That is what I related 
in the beginniug·-multiple bruises. "I believe the trouble 
in Mrs. House's back will improve with the wearing of a sup-
port to her back.'' 
Q. Now, Doctor, let me ask you this: Dr. Duncan was the 
doctor that Mr. Cole told you to consult with-Mr. John 
Cole? 
. A. As well as I recall,, Dr. Duncan was called in at my sug-
gestion. 
- Q. Dr. Duncan? 
A. Dr~ Matthews was sent out-
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Q. By Mr. Cole? 
A. That is my recollection of it, gentlemen. 
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Q. All right. As a matter of fact, if there is any question 
about it, Mr. Gilman, Mr. Cole sent him. 
Mr, Gilman: It is not material to me. 
Mr. Fine : I wanted to show that he did. He was present, 
and it is a fact. vV e subpoenaed Mr. Cole, and he said that 
he would admit that he was, and that is why I didn't ask 
l1im to come. 
Mr. Gilman: If Dr. Reed says Dr. Duncan was 
page 39 ~ there, it is all right. 
Mr. Fine: We subpoenaed him, and Mr.. Cole 
asked me if I would omit subpoenaing· him this time. He ad-
mitted that Dr. Duncan was the doctor that he sent.. If there 
is any question about it, Mr. Gilman, I will have to ask for a 
subpoena. I just tried to get the facts. All right, I will 
subpoena him. 
By Mr. Fine: 
Q. Doctor, in your experience as a prominent physician in 
the City of Norfolk, will a sprain of the back show on an 
X-ray? 
A. Not unless the back is-
Q. (Interposing) Fractured. 
A. Unless there is some fracture involved and the parts 
are pulled apart. 
Q. Dr. King has just testified that it will not show unless 
there is a fracture? 
. A. No. 
Q. Now, Doctor, with your experience and knowledge, how 
long will a sprained back continue? 
A. That depends entirely upon the extent of the sprain and 
the injury. 
Q. Now, with your knowledge of Mrs. House's injury, the 
corset th.at she is wearing, the treatment of physiotherapy, 
your attention to her for over a year, how long 
pag·e 40 } do you think it will continue? 
A. ,v ell, that is mighty hard to say. I feel Mrs. 
House will eventually be well of it, but it is going to take 
time. 
Q. ·wm you give us your best opinion, Doctor? 
A. Not being· a bone specialist, I couldn't offer an opinion 
as to just how long it will be. 
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Q. Do you think it will be :five years, or ten years., or two 
years! 
A. I would say roughly,. so far as my opinion is concerned,. 
from one to two years .. 
Q. One to two years more f 
A. Possibly more and possibly less. There is no yard-
stick by which this opinion can be measured. 
Q. Doctor, what is the purpose of this corseU Does. that 
1~e1ieve her any i 
A. That simply gives her support, like a strap~ 
Q. Doctor, what is your bill for services rendered up to the-
present time, for the last thirteen months? 
Mr. Gilman: I object to that. Thei·e is no allegation in 
the notice of motion of that. 
Mr. Fine: If there is not, I wonld like to amend it, if yom-
Honor please. I think there is. I would like to amend, if 
your Honor please, the notice of motion for the Doctor's ex-
penses. 
page 41 ~ The Court : The motion is overruled. It comes 
too late. 
:M:r. Fine: I save the point. If your Honor please,. I will 
he glad to submit authority that an amendment of that sort 
is proper. I save the point. 
The Court: ·what authority you have I would like to have 
it. 
(The Court and counsel then retired to the Judge's office,, 
and 1\fr. Fine read Section 6104 of the Code.) 
Mr. Fine: This is a personal injury action., and he is not 
taken by surprise. The amount of the bill is not in there, but 
I would like to put it in there. Here are a number of cases, 
if your Honor please. 
The Court: All right, go ahead. The Colll't reverses itself. 
(The Court and counsel then returned to the courtroom.} 
By Mr. Fine.: 
Q. Now, Dootor, I believe the Court l1as ruled you can state 
how much your bill is for services to date. 
A. Services up to date $100. Of course that doesn't in-
clude· the brace and medical bilL 
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Q. And your services are not going· to be any more in the 
next year or two, I hope. 
A. That is all predicated and determined by the 
page 42 ~ number of visits made. 
Mr. Fine : All right. Answer Mr. Gilman. 
CROSS EXAMINATION. 
By Mr. Gilman: 
Q. Doctor, did you treat her for hemorrhoids? 
A. No, sir. 
Q. Diabetes f 
A. No, sir. 
Q. The growth on the rectum? 
A. No, sir. 
Q. You didn't know that she had them, did you? 
A. No, sir. 
Q. You didn't have an X-ray? 
A. No; I didn't have an X-ray. 
Q. The sacroiliac was the principal injury, I belieYe,-to 
the joint? 
A. Yes. 
Q. And that is right here (indicating) 1 
A. Yes. 
Q. You don't know whether that was injured, or not, be-
fore the accident? 
A. She had not called mv attention to anv. 
Q. If I told you that it is tl1irty per cent in size and that 
there has been a deformity since birth., you didn't 
page 43 ~ know that? 
A. No. 
Mr. Gilman: That is all. 
RE-DIRECT EXAMINATION. 
By Mr. Fine: 
Q. If she had a thirty per cent loss on one side, would 
she be subject to more severe pain than an ordinary back 
sprain? 
A. I think she would be more ungainly. I think anybody 
would. 
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Mr. Fine: That is all. 
By Mr. Gilman: 
Q. You saw her on the 26th, didn't you? 
A. Either the 25th or the 26th. 
Q. If you signed the repo:rt on the 26th, and signed it a 
few days after, it is more likely it would be the 26th Y 
A. It was Christmas time. 
Q. And it is hard to recollect during Christmas i 
A. The date of injury was the 24th, and the first examina-
tion was the 26th at her home; it must liave been the day 
after; she was hurt on the 24th, and I saw her the day after 
Christmas, judging from that report. 
Q. The 26th! 
A. Judging from that report. 
pag·e 44 } By Mr. Fine : 
· Q. Doctor, I have a copy of one you gave to 
Mr. Cole, and he g·ave it to me. December 24. 
Mr. Gilman: He said he was positive it was not the 24th. 
That is the day that she was supposed to have been lmrt. 
This is over his signa,ture. 
:witness: This is not the copy that I sent in. That is the 
original. 
Mr. Gilman: Tbis is the original and the correct one which, 
if I recall., Mr. Cole asked me to send a copy, and I told him 
where he could get it. 
By Mr. Fin,e: 
Q. That is the originalf 
A. That is the orig-inal with my signature. 
Mr. Gilman: I introduce that in evidence. 
Mr. Fine: I object. 
Mr. Gilman: I don't care. 
\"fitness: If it is material, I can check it. 
Mr. Fine: 
Q. Will you be good enough to check it when you get 
through with your testimony? l\,fy record is that it was the 
24th that Mr. Cole gave it to me. 
A. It is an inadvertence in copying it. 
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Mr. Fine : It was the 26th. You are correct. Mrs. House 
tells me it was the 26th, so that is all right. You 
page 45 ~ need not call your office.. That is all 
MRS. ANN.A. RIORDAN, 
a witness on behalf of the plaintiff, having been first duly 
sworn, testified as follows: 
Examined by Mr. Fine: 
Q. You· ape Mrs. Anna Riordan, are you not T 
A. Yes, sir. 
Q .. Mrs. Riordan, I believe you live at 833 Buckman Ave· 
nuef 
A. Yes, sir. 
Q. At Ocean View? 
A. Yes, sir .. 
Q. Do you know Mrs. Mary House t 
.A.~ Yes, sir; I do. 
Q. How long have you known her¥ 
A. I have known her intimately for the last seven years. 
Q. And did you, or not, go with Mrs. House to the Hall 
farm to make purchases of milk¥ 
A. Yes, sir; I have. . 
Q. I believe you have also bought milk there? 
A. Yes, sir; I have. 
Q. Did you drive right up to the driveway and stop 7 
A. Right beside the little entrance. There is 
page 46} a door there and the driveway goes up there, and 
you circle around a loop. 
Q. And did you park your car there t 
A. Yes, sir. 
Q. Has anybody ever told you not to park there, or not to 
get out there T . 
A. No, they have not. I have driven my own. car up there 
several times and parked, and no one ever stated not to. 
Q. Now, Mrs. Riordan, Mrs. House has claimed in her no· 
tice of motion that she sustained severe pain and suffering; 
do you know anything about her pain and suffering·? 
A. Yes, sir; I do. 
Q. Tell Judge Carney and the gentlemen of the jury. 
A. Mrs. House and I would go into town quite often to-
gether, and since this accident we have been in town a eouple 
of times together, and I had to come back home with her. It 
seemed like she tired quite quickly. On one occasion we were 
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in a store, and they had to get a chair for her to. sit in, and. 
it was not like her at alL Sometimes we would spend the· 
day in town a:nd go to the club at Ocean View at night, and 
she didn't tire; it seems to me she has been in pretty bacl 
shape since then. 
Q. Have you visited her in the homeY 
A. Oh, yes, I have. 
Q. Is she very active with regard to her house-
page 47 ~ hold duties? 
· A. I have not seen: her attend any ho1rneholcl 
duties since. 
Q. What does she do around the house now? , 
A. Well, she doesn't even read a lot ; she did before, ancl 
she used to have all kinds of magazines, but I have not seen 
her read any lately. 
Q. :Mrs. Riordan, you say you have lmo'\\"Il her how many 
years¥ 
A. I have been real friendly with her the last seven years. 
Q. How long have you known her? 
A. About eight years. 
Q. Do you know her reputation for fruth and veracity in 
the community in which she livest 
A. Why, yes, sir. 
Q. ·what is iU 
A. I think she has a pretty good record of being truthfuL 
Q. Would you take her word in a matter in which she is· 
interested? 
A. I certainly would. 
Mr. Fine : All right. 
By Mr. Gilman: 
Q. Y ~u are a very good f ricnd of hers, I judge! 
page 48 ~ A. Yes, sir. 
HER.BERT TWIFORD, 
a witness on behalf of' the plaintiff, having been first duly 
sworn, testified as follows: 
Examined bv Mr. Fine: 
Q. You a1:e l\fr. Herbert Twiford, are you noU 
A. Yes, sir, and I live in the City of Norfolk. 
Q. You are a member of the Norfolk Police Department!!! 
are you noU 
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A. That is rig·ht. 
Q. How long have you been 1 
A. Twenty-three years. 
Q. How long have you known Mrs. M. H. House¥ 
A. Since 1935. 
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Q. Do you know her reputation for truth and veracity in 
the community in which she lives f 
A.. It is very good. 
Q. ·would you take her word in a matter in which she is 
interested? 
A.. For anything. 
CROSS EXAMINATION. 
By Mr. Gilman: 
Q. 1\711a t position do you occupy on the force? 
page 49 ~ A. Patrolman of the Norfolk Police Department. 
Q. You are a patrolman? 
A. Patrolman and acting sergeant at present. 
Q. Captain House is above you t 
A. Yes, sir. 
RE-DIRECT EXAMINATION. 
Bv Mr. Fine: 
··Q. The fact that Cnptuin House is above you, has that any-
thing to do with your tcstimonyt 
A. Not a thing in the world. 
Q. Have you visited the House home since Mrs. House l1as 
been ill 1 
A. Yes, sir. 
Q. Have you noticed anything with regard to her pain and 
suffering? 
A. Mrs. House has been suffering very much in the past 
year and walking with a cane. ·when she gets down she can't 
hardly get up. 
Mr. Fine: That is all. 
page 50 ~ MRS. EMMA T,VIFORD, 
a witness on behalf of the plaintiff, having been 
first duly sworn, testified as follows: 
Examined by Mr. Fine: 
Q. I believe you are Mrs. Herbert Twiford, and your hus-
band just preceded you on the stand, 
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A. Yes, sir. 
Q. You and Mrs. House have exchanged visits, have you 
not, heretofore? 
A. Yes., sir. 
Q. And during· the past year has she been .able to visit you 
as :frequently as she has before 1 
A. No, sir. · 
Q. What is the extent of her injury? Have you noticed 
any pain about her, and how she gets around? 
A. She bas always walked with a cane since the accident, 
and she is extremely nervous; before the accident we used to 
go out quite a bit, and I don't think we have been out in the 
whole year over twice, and then she has to have a cane, and 
she seemed to suffer with her back. 
Q. Have you noticed whether or not she tires easily? 
A. Yes, sir. · 
. Q. Is she as active as before f , 
A. No, sir; sl1e simply can't g·o· like she did before. 
Q. Do you know whether or not she can attend to her 
household duties as she used to? 
page 51 ~ A. No, sir; she can't at all since she has been 
hurt. 
Mr. Fine: Answer this gentleman. 
CROSS EXAMINATION. 
By Mr. Gilman: 
Q. You say you visit her often f 
A. Yes, sir. 
Q. Does she visit you often? 
A. She did up to the accident, but since she lias not been 
able to. 
Q. Where do you live? 
A. I live on the same street, about a block away. 
Q. You are neighbors and friends? 
A. Yes, sir. 
IDA GRAY (colored), 
a witness on behalf of the plaintiff, having been first duly 
sworn, testified as follows : 
Examined -by Mr. Fine: 
Q. You are Ida Gray 1 
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A. Yes, sir. 
Q. And I believe you are the maid in the House home 7 
A. 'l'hat is right. 
Q. For how long have yo.u been employed with the Houses 7 
A. Eight years. 
page 52} Q. And have you been in their continuous em-
ployment for the last eight years 7 
A. Yes., sir. 
Q. I want you to speak up so his Honor and all the gentle-
men of the jury can hear you. During the past year, since 
December 24, 1941, has she been under pain .and suffering? 
A. Yes, sir. • 
Q. Why do you say that, will you tell his Honor and the 
.gentlemen of the _juryf 
A. Well, because she has been that way ever since she was 
hurt, since the car hit her .. 
Q. Can she attend to her household duties? 
A. No., sir. 
Q. Does she have to get extra help to -help out? 
A. Yes, sir. 
Q. When she has extra help, w horn does she get 1 
A. Nora· E. Boykin. 
Q. What does she do f 
A. She helps with the house cleaning and helps me with 
:all the work. 
Q. Does the other party do the washing? 
A. Yes, sir. 
Q. Before that., did you do. all the washingf 
A. Yes, sir. 
page 53} Q. How long did .this Boykin .girl work in the 
home? 
A. Oh, three or four days. 
Q. Three or four days a week 1 
A. Yes, sir, a week. 
Q. Has that been regular since the accident occurred? 
A. Yes, sir. 
Q. Before the accident did she work at the house? . 
A. No, sir. 
Q. Do you know what kind .of corset or brace she has to 
wear? 
A. Yes, sir; she has to wear a big· steel corset frame. 
Q. ,vhere does that .fit around? 
A. It fits up from here all around here back and on down. 
Q. ·Does she wear that all the time? 
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A. Yes, sir .. 
Q. Do you know how long she has been in bed¥ I don't 
mean to the exact date. I didn't ask you to make up any 
record, but how long· has she been in bed as the result of this 
accident? 
A. She has .been in bed off and on ever since this hap-
pened. 
Q. Prior to December 24, 1941, you had been woddng tbere-
about seven years, I believe °l 
A. Yes, sir. 
page 54 ~ Q. Had she had any trouble with lier back be-
fore! • 
A. No, sir. 
Q. That is for the seven years you worked there¥ 
A. Yes, sir. 
Q. Did you work there every day 1 
A. Yes, sir. 
Mr .. Fine: Answer this gentleman's questions. 
Mr. Gilman: No questions. 
CHARLES E. BREvVER, 
a witness on behalf of the plaintiff\ having· been first duly 
sworn, testified as follows = 
Examined by Mr. Fine= . 
Q. Mr. Brewer, you are connected with the C .. E. "\¥right 
Company! 
A. Yes, sir. 
Q. I believe your initials are C. E. Brewer? 
A. That is right. 
Q. How long have you been an automobile mechanic l 
A. Twenty years. 
Q. Twenty years? 
A. More than that; twenty-five years. 
Q. How long have you been connected with the C. E .. 
Wrig·ht Company? 
A. Twenty-three years. 
page 55 ~ Q. I believe your position with them now 1s 
service manager? 
A. Yes, sir. 
Q. I ask you to look at this statement and tell us what 
part of the House automobile ( that is the Hudson) was dam-
aged, the part on the car. I don't care anything· about the 
amount, but the parts damaged, and where damaged. 
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A. The left steel beam, left headlight beam which goes 
around the steel beam, and the front bumper a little bit on 
the left. 
Q. What happened to the bumper t 
.A. It was bent down and the bracket bent a little. The 
license bracket and the left bead louvre, the finished part, 
and tbe louvre panel bent which goes all the way across from 
one side to the other. "\'"I e repaired the right front fender-
that is where the louvre pulled loose and was fastened to 
1·ight-hand side, and then re-lined tl1e wheels. 
Q. Do you mean the wheels bad to be re-lined as the re-
sult of this 1 
A. If a car is pushed a little, it is liable to get them out 
enough to wear the tire. 
Q. That was a strong impact, was iU 
A.. There was right much damage. 
page 56 }- GROSS EXAMINATION. 
By Mr. Gilman : 
Q. You re-line wheelR of automobiles every clay which have 
never been in an accident, don't you 1 
A. Yes., sir, we re-line them where they have hit the curb. 
Mr. Gilman: That is all. 
By Mr .. Fine: 
Q. This was not an old car, but n. 1941 Hudson sedan, was 
it noU 
A. A 1941 Hudson sedan; yes, sir. 
1\,iRS. if.A.RY HOUSE, 
the complainant, having been first duly sworn, testified as 
follows: 
Examined by Mr. Fine : 
Q. You are Mrs. Mary House, are you noU 
A.. Yes, sir. 
Q. Mrs. House, I will have to ask you to speak up so all 
of us can I1ear you .. 
A. I am a little bit hoarse, hut I will do tbe best I can. 
Q. Mrs. House, you reside at Ocean View, in the City of 
Norfolk, do you not? 
A. Yes., sir. 
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page 57 ~ Q. And I believe you were born and raised in 
the City of Norfolk, Virginia 1 
A. Yes, sir. 
Q. You have been here all your life? 
A. A.11 my life. 
Q. And you have how many children T 
A. I have one. 
Q. One child¥ 
A. Yes, sir. 
Q. And, Mrs. House, you met with an injury to yourself 
on December 24, 1941, did you not? 
A. Yes, sir. 
Q .. Now, was that in the daytime or in the nighttime? 
A. It was in the daytime. 
Q. About what time of day? 
A. Around eleven or twelve, or something like that. 
Q. Eleven or twelve o'clock¥ 
A. Yes, sir. 
Q. Was it clear weather and a brig·ht day? 
A. Yes, sir; it was clear. 
Q. You were driving your husband's automobile, were you 
noU 
A. Yes, sir. 
Q. And you had your son Jacky in the cart 
A. Yes, sir. 
page 58 ~ Q. You went on the Great Bridge Road, and off 
the Great Bridge Road you went into the Hall 
l1ome? 
A. Yes, sir. 
Q. "\,Vhat did you go there for? 
A. To get some milk. I went there every other week to 
get it. 
Q. How often had you been buying milk-for what period 
of time-from the Halls? 
A. A right good long time, but I don't remember how long. 
Q. But for a period of time f 
A. Yes, sir. 
Q. On this particular occasion did yon bring any containers 
with you? · 
A. Yes., sir; I brought three containers with me. 
Q. And what size were they? 
A. Two :five-g·allons and one one-gallon. 
Q. Where did you have them? 
A. I had them in the back of the automobile-not in the 
trunk but in the back of the automobile. 
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Q. You were sitting up in the front with your son, and 
they were in the back? . 
A. Yes, sir. 
Q. Did you park your automobile like you always did? 
A .. I parked at the foot of the step like I always 
page 59 } did, and the radio was going. 
Q.. Had you ever been advised or told or in-
structed, or by word of mouth or anything, not to park your 
car there? 
A. No, sir; that is where Mrs .. Hall told me to park. 
Q. She told you to })ark there? 
A. Yes, sir. 
Q. Now, tel\ his Honor and the gentlemen of the jury what 
happened. 
A. I drove up, and the radio was running in the car. I 
shut the front door, and I saw Mr. Hall out in the yard with 
some old colored man who worked for him, and he came 
through the yard and I got one can out, and I reached in to 
get the other can, and he backed bis car back, and it came 
awful fast and it struck our car, and it caught me in the back 
of the door and it threw me down with my head on the run-
ning· board, and I fell to the ground and I liit my leg .. 
Q. Now, Mrs. House, you said the door bumped your back. 
I believe you used that expression? 
A. I was leaning in and the door came to. It happened so 
quick I don't know how I did it. 
Q. Which part of your body was in the car? 
A. A part of my body was in the car when the car struck. 
Q. Did you have any notice from Mr. Hall that he was 
backing·? 
A. He was in the back yard when I first went up there. 
Q. Did you see him driving· his car? 
page 60 ~ .A. No, sir ; his car was in the garage. 
Q. After you were knocked down, who picked 
you up? 
A. My little boy came and helped me up. 
Q. And did you sustain any injury to your foot? 
A. Yes, sir; I ca:ugl1t my leg, and my hose was torn, and 
it hurt., and I said "Oh, oh." Mrs. Hall said--she was in the 
kitchen baking pies-
Q. Let me interrupt you. You said that your foot was 
. caught and your hose ,vas torn. Are those the injuries you 
showed the jury today? 
A. Yes, sir. 
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Q. You have those injuries today 1 
A. Yes, sir. 
Q. Have you any other injuries on your leg other than 
those shown!. 
A ... No-.. 
Q. ""When did' your back start IiurlingJ 
A .. I cried all the way,. and was nervous;: I stopped at the 
station,. and the. Captain fook me: home .. I thought I would 
be all right; the next day was Clirfsfanas, ancI I was· in bed' alL 
day, and: I tho1.1ght· I would. feel all right., but I didn't.. I 
stood it so long· I couldn't· stand it any· longer.,,: and so. we-
called Dr. Reed the next day. 
Q .. The.- 26th, Qf ·December!. 
pag·e 61 ~ A. The 26th of December. 
Q. Since the- 26th day of- n~cember· have· you: 
been under· the.- doctor·'s· cal!e ?· 
A. Yes; I take· two. treatments every week at the 1Iarine-
Hospital, and" I hav.e· been taking· tliem ev.er since, and I was 
X-rayed' there~ Then all through the summer· I had to be· 
baked· in this macliine. 
Q:. Dr .. Reed testified· you are under his- care and atten-
tion. 
A. Yes, sfr; be comes to me because the- do:etors at the 
lfarihe Hospital don't go out. 
Q' .. Tliey don't visit? 
A. No, and you liave· to go· there .. 
Q· .. rn ada.itfon. to these two· doctors. Hi.ere were two, other.-
doctoTS that examined· you 1' 
A .. Yes, sir •. 
Q. Wbo· were theyf' 
A. Dr. Duncan anff Dr. !fatthews .. 
Q·. And" who sent- them 1 ·what i's the· man's· name f 
A. Mr. Cole, I believe .. 
Q. Mr. Cole1 
A. Yes, sir. 
Q. He was the lawyer iii the ca-se before !fr._ Gilman·?" 
A. I don't know what he was, out he is Uic orre wlio sent 
them~ 
page 62 r Q. You submitted· to· all the exmnfoatfons. they· 
requested?" 
A. Everything. 
Q. Did: Dr .. Duncan and Dr .. Reed examine you together r 
A. Yes, sir. Dr. Duncan came in on Sunday and Dr .. Reed 
was there. 
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Q. I believe you say you were in bed Christmas day fol-
towing this 1 
A. Yes, sir. 
Q. How. many other times were you confined to your bed f 
A. I would get up one day and I would feel real bad, and 
I would go back to bed. I haven't been to a meeting. I have 
been to church and felt so bad that they had to bring a chair 
in the church for me to sit in. I coulcln 't sit in the pew. 
Q. They had hard seats, and you had to have a soft seaU 
A. Yes, sir. It is high,, and I couldn't get up· and down. 
Q. Now, Mrs. House, are you able to get around to your 
social functions 1 
A. I havell''t been out any place since I was hurt-not even 
to attend meetings or anything·. 
Q. How about your household affairs f Are you able to 
run them like you did before¥ 
page 63 ~ A. I haven't been able to do it. 
Q. And you had to have extra help Y 
A. I had my same girl and had to have extra help to 1ielp 
her. · 
Q. How much was the extra help 1 
A. I don't know right now, l\fr. Fine. 
Q. I mean approximately. 
A. I don't rf'mem her. 
Q. About how much did you give your extra help a week f 
A. You have to give them $2 a day and car fare. She 
comes sometimes two or three times a week. 
Q. Was there any time you spent less than four dollars a 
week for extra help ·f 
A. No, sir. 
Q~ How much was the most you would spend? 
l\fr. Gilman: I object to that line. 
Mr. F,ine: vVe allege that in our declaration. 
Mr. Gilman: I know, but if she liad any g·ainful employ-
ment you might show that, but that is all you can show. 
Witness: I will tell you, Mr. Fine, everything in thP 
world wouldn't pay me, and if I had to sleep on a table--
By l\fr. Fine: 
Q. Now, :Mrs. House, l1ow about your drug bill? 
page 64 ~ A. The Captain attends to that, and he pays 
the drug bill and g-ets the prescriptions. 
Q. How much .does that cosU 
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• ~. Sometimes the prescriptions are $2.00 and $2.90, and 
di:ffernnt prices; they don't have any special price. 
Q. Did you have to pay for your drugs Y 
A. Yes, sir. 
Q. How much did your corset cost you Y 
A. Mr. Corset cost me $22 or $23, or something like that. 
It is not a corset, but an iron brace. 
Q . .A.re you wearing· it nowt 
A. It rubbed the skin off my back, and I had to put it off. 
Q. Are yon wearing it now Y 
A. I couldn't go on, it hurts so bad; I had it on yester--
day. 
Q. Do you mean your skin has rubbed? 
A. Yes, sir. 
Mr. Gilman: Did you bring it to court Y 
Mr. ],in e : 
Q. Did you bring it to court! 
A. No. 
Q. Have you been wearing that constantly? 
A. Yes, sir. 
Q. And the reason why you didn't wear it today is be-
cause it skinned vour baek? 
page 65 ~ A. Yes, sir, and it bas these heavy iron stays 
on it. It was warm Sunday and yesterday,. and 
it rubbed mv back and it is raw where it rubbed. 
Q. In addition to the statements you have made ,vit.h re-
gard to your injuries, have you been in pain? · · 
A. Mr. Fine, I am in pain all the time. 
Q. Do you have to have that cane all the timef . 
A. I went to the A. & P. store, and I helped to carry thmgs, 
because I was always active ; I was always on the go, and I 
went to the A. & P. store and tried to get my groceries ; I 
hung the cane up on the counter, and thought I would walk 
without it, and I took two steps and fell into the A. & P. 
store at Ocean View. 
Q. Can you get along without iU 
A. I am afraid to trust myself because- I fall. 
Q. Before this day, December 24, 1941, did you ever have 
any trouble with your backi 
.A. My back never hurt me. I won a medal for swimmi~g 
in the Olympic, in California. 
Q. I believe that during the last World ·war you were a 
yeomanette? 
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A. Yes, sir. 
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Q. And you passed the physical examination by the United 
States Government Y • 
A. Yes, sir. 
page 66 ~ :Mr. Gilman: vVhen was that Y · 
Witness : The last W or Id War. 
:Mr. Gilman: So did I, but I couldn't do it today. 
By Mr. Fine: 
Q. Were you ever hurt in any other accident or your back 
give trouble? , 
A. My back never gave me one minute trouble. I played 
Yolley ball, and with the children, and have ridden horseback, 
and I never had a minute's trouble with mv back until I was 
struck by that automobile. • 
CROSS EXAMINATION. 
Bv l\f r. Gilman : 
"Q. Mr. Fine has asked you and your servant to describe 
in detail somewhat this corset; is there any reason why you 
~hould not have brought that to court so we could look at it? 
A. I beg your pardon; what did you say? 
· Q. Have you your corset on today? 
A. No; I told you it was rubbing my back, it was so warm. 
Q. Mr. Fine has asked you in detail to describe it; why 
didn't you bring it to court to let us see it? 
A.. I never gave it a thoug·bt. 
Mr. Fine: "\Ve will get it if you want it. Do you want us 
to get iU 
pag·e 67 ~ Mr. Gilman : Yes. 
:M: r. Fine : 1\T e will get it. 
Bv Mr. Gilman: 
~ Q. I understood you to-
A. (Interposing) You don't have to get it. You can call 
the woman on Boush Street, and she can describe it to you. 
She made it and fitted it. 
Q. I would like to see it. If you don't have it on-I un-
derstood it to be here. • 
A. I have a part of it on, the top part. · 
Q. J\Irs. House, you say you drove up into this driveway 
of Mr. Herman HalU 
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Q. And parked what distance behind his automobile l 
A. M:r. Hall will tell you that his 'Car was in the garage. 
Q. Just answer the question. 
A. The car was in the garage. 
Q. How far did you park behind his car¥ 
A. I parked behind his car as far as to that wall. 
Q. That is thirty feet, isn't it? 
A. I don't know whether thirty or thirty-five. It may be 
longer than that distance. 
Mr. Fine: How many feet is it, Mr. Wilson¥ 
Mr. ·wnson: (Deputy Sheriff) Forty-four feet. 
page 68 } ·witness: That is about the distance it was. It 
looked to me that distance. 
By Mr. Gilman: 
0 Q. When this automobile of Mr. Hall started back, you 
were in plain view of it., weren't you 1 
A. I didn't see Mr. Hall's automobile. He was in the yard 
talking to some old colored man. 
Q. I am asking about the time of the accident 1 . 
A. I didn't see him get into the automobile and back it. 
Q. You were in plain view of the automobile, weren't you? 
A. You don't think I would have stood there and have got-
ten. 8truck, do you? 
Q. I asked you if you were in plain view of the automobile. 
A. I saw him in the yard, and I had no idea he would back 
it out. 
Q. And the distance from you to that wall of forty-four 
feet, yon allowed the car to back and strike you 1 
A. [ didn't see it coming·. 
Q. Did you hear iU 
A. It came so fast it went zip. 
Q. And he came out that way, out of his garage Y 
A. Yes, sir. 
Q. With shrubbery on both sides? 
page 69 ~ A. No. The radio was playing, and Mr. Hall 
was in the yard talking· to this old colored· man 
when I went up there. 
Q. You told the jury that Mr. Hall got into his automobile, 
that you parked thirty or forty·feet frem him and "zip'' it 
backed into you deliberately Y 
· A. Yes. 
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Q. Do you want the jury to believe that l 
A. I don't want the jury to believe I am crazy. 
Q. ·wm you tell how you got hurt¥ 
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A. The automobile hit me, and I fell. l\Ir. Hall didn't come 
and pick me up. 
Q. Did the door strike your back? 
A. Mrs. Hall told me when she said-she said Herman was 
so worried. 
Q. Just answer the question. Diel the automobile hit your 
back anywhere T 
A. Yes, right here at my spine. 
Q. Not one single soul bas ever seen a bruise 1 
A. Yes; Dr. Reed came in and saw my back. 
Q. He said the only thing that he could say was that he 
found it was tended 
A. Do you think I would lie about it? 
Q. I am aeking you. 
A. And I am asking you. 
Q. I ask has a living soul ever seen the bruise 
page 70 ~ on your back f · . 
A. Yes. l\Iy husband saw it, and Dr. King sa"! 
it, and my hack stayed that way. . 
Q. Dr. King said there was no definite evidence of any in-
jury that he could see-
A. I didn't go to the hospital until I was lmrt in December, 
and I didn't go to the hospital except-· · 
Q .. (Interposing) That is all. 
Mr. Fine : He has the right to ask any kind of question. 
Come down. 
The plaintiff rests. 
HERMAN A. HALL, 
the defendant, having· been first duly sworn, testified as fol-
low8: 
l\fr. Fine: Now, if your Honor please, it will take him a 
short wl1ile to go to Ocean View and get this corset. It will 
probably be necessary to adjourn for a short while. If you 
want it, Captain House will go and get it. Do you want it, 
1vh·. G i1man? 
The Court: How many witnesses have you f 
Mr. Gilman: Tl1is is the only one. l\frs. Hall is not here; 
she is sick. 
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page 71 ~ l\fr. Fine: Do you want it? 
Mr. Gilman: I don't want to delay the jury by 
sending- to Ocean View for it. You should have it. 
Mrs. House : I have a part of it here. 
Mr. Fine: Suppose you go into the jury room and let us 
see that part of it. 
Examined by Mr. Gilman: 
Q. State your name and residence~ 
A. H. A. Hall; Norfolk County; Oak Grove, Norfolk 
Countv. 
Q. You arc a fnrn!cl"f 
A. Yes, sir. 
Q. And have lived in Norfolk County all your life? 
A. Yes, sir. 
Q. Mr. Hall, will you tell us exactly what happened on 
Christmas Eve day when this lady came to your home? 
A. Yes, sir. On the 24th day of December, 1941, around 
eleven o'clock (between ten and eleven) my automobile was 
parked in front of niy garage; I came out of the house and 
crossed the driveway. There was no one in the driveway 
when I crosoed. I got into the automobile to back, to go out, 
and, after I crossed the driveway I backed back, and I struck 
something. I got out, and it was Mrs. House's car. Mrs. 
House was out o:f the car, standing by her car. My bumper 
l1ad ~?;one over the top of hers, and we locked, and 
page 72 ~ she and the boy offered to help me release the car. 
I told them no, not to bother about it, and I would 
go and get a colored man on the farm, which I did. Mrs. 
House went into the house and got the milk, or butter and 
eggs, whichever it was, and came back. She didn't say any-
thing to me about being hurt., and she clidn 't show any signs 
of it. . 
Q. Didn't she apologize about putting the car back there 
like she did? 
A. Yes. 
Mr. Fine: Objected to as leading. 
By Mr. Gilman: 
Q. Did you see any sign of injury f 
A. No, sir. 
Q. Did she make any complaint of any injury at all?. 
.A .• None wl1atever. 
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Q. This is a little diagram that you drew, a rough sketch 
of your garage and house, is it not i 
A. That is right. 
Note: The paper referred to was marked "Exhibit Hall 
No. 1. '' 
Q. Had you used your car at all that morningY 
A. Yes ; I had been over to the farm. 
Q. When you drove in, you came in from this point; this is 
the highway, is it not Y 
A. That is right. 
Q. Yon drove following the right lane to where? 
page 73 } .l\.. Right up in front of the garage. 
Q. Put an X about where you stopped, or some 
mark. 
A. (Witness does so.) 
Q. And then, when you got ready to leave, you came out 
of your house., yon say! 
A. Ont of the house and across the driveway here, and 
drove out. 
Q. Was there any automobile parked in your lane when you 
got into your automobile! 
A. No, sir. 
Q. About how far did you back before you :felt you tapped 
something? 
A. Twenty-five feet. 
Q. .And how fast did you back out! 
A. Oh, just at a normal rate or speed.._very normal. I 
knew I had to back just a few feet to get into the driveway-. 
(~. Yon lmcked back a few feet to make the turn to the 
lcft·t 
A. Yes, sir. 
Q. Did you jump into the automobile in your garage? 
A. No, sir. 
Q. Did you jump in ~md shoot tlie gas to it, 
A. No, sir. 
Q. Do you customarily do any such thing as that? 
A. Never. 
page 74 ~ Q. Is there s~rubbery around there? 
A. On both sides of the driveway4 
Q. How wide is the driveway? 
A .. Twrlve feet. 
l\f r. Gilman : Answer Mr. Fine.. 
S<i Supreme· Court of Appeals of Virginia 
Herman A. Hall. 
CROSS EXAMINATION .. 
By Mr. Fine:-
Q .. Mr .. Hall, you do sell rmlkf 
A. :Mrs. Hall does. 
Q. lfrs .. Hall and you are the same foil{s Y 
A. That is rig11t. 
Q. You have been doing that for some little while, haven '"t. 
vo·u 1 
· A .. She has. 
Q. The l1onse and tI1e farm are· in both names, or in your 
namelf 
... '1.. In my name. 
Q .. .And you permitted her to use the premises for that 
purpose? There was no objection, I mean? 
A. Certainly not. . 
Q. T4e farm is operated by you, is it not?· 
A. Yes .. 
· Q . .And you have allowed her, I suppose, to have' 
page 75 f that for her own funds, I imagine. This garage-
is about how many feet irom your side door t 
A. About thirty feet. 
Q. About thirty feet f 
.A.. yes, sir r 
Q. It would not be quite as far from that seat to tI1e other 
wall, if that is forty-four feet? 
A. No. 
Q. How long had your car been in the driveway, Mr. Hall?' 
A·. Probably ten or fifteen minutes or half" an hour. I 
don't know. 
Q . .And I suppose., after you parked your car, you attended 
to some business on the farm f 
A. Yes .. 
Q. When you came out of the house you didn't see the-
House car, did you? 
A. No ; it was not there when I crossed the driveway to 
g·et into my l10use. 
Q. Did you look to see whether there was a car there? 
A. Yes, and I know there was not a car there when I 
crossed tbe driveway. 
Q. vVl.1en you got into your car did you look after thnt ! 
.A .. No .. 
Q. You didn't look after that? 
page 76 ~ A. No ; I didn't look after I p:ot in. 
Q. Now, after your car had collided with the 
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House car, it is true that your car was backing· and the House 
car was standing still; that is perfectly true? 
. A. It must have been. I don't know. 
Q. You ,,·ould not deny it? 
A. No ; I would not say it was or was not. 
Q. Because you didn't look? 
A. No. 
Q. I understand that. Then the rear of your bumper went 
up on the top of the front bumper of the House car? 
A. That is right. Her car was in the track, and, in back-
ing back my car it was kind of on the incline somewhat twp 
or three feet. 
Q. You didn't object to her parking there, did you! 
A. I don't object to anybody parking there. 
Q. Vv e do not make any contention that you deliberately 
did it. The only thing we say is that it was an oversight 
on .the part of the defendant. After the back of your bumper . 
and the front bumper on the House car collided there, it was 
necessary for you to get somebody to assist you in getting 
the bumpers apart 1 
1\.. I did; yes. My car is out there across the street, and 
it didn't do any damag·e to it, and I have not spent a nickel 
011 it. I 
page 77 ~ Q. How long did it take to get them apart? 
A. I walked over and got two colored men to 
get them apart; it took about l1alf an hour, I reckon, but only 
a short time to lift it up. 
Q. You heard Mr. Brewer testify to tllC damage to the 
Housu car., did you not f 
A. I ~aw it. 
Q. There is no cleniD.l of that? 
A. No, sir. 
Q. That is true? 
A. Yes, sir. 
Q. And the reason wlly you didu 't look is you didn't think 
any car was in the driveway wfom you started bucking out! 
A. There wns not any just a minute before. I was not a 
minnh~ in getting into tl1e car and backing back. 
Q. You assumed that the road was clear when you backed 
back? 
A. I backed hack hecanse when I last looked there was no 
ca1· there. 
Q. You didn't look after yon got iuto the cad 
A. No: not after I got into the car. 
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Q. After your bumper hit the House car, did you see the 
back door of the House car open? 
A. No; the only thing I remember, the only thing I do dis-
tinctly remember, was Mrs. House standing by her car. 
Q. Do you remember her stocking being torn 1 
page 78 ~ A. No, sir. 
Q. You would not deny it, would yout 
A. No; I would not deny it, but I didn't see it; she didn't 
say anything to me about it. 
Q. You don't deny about the scars there? 
A. No. 
Q. I clon 't guess a man wants to lo_ok at a lady's leg un-
less he hus to. 
A. I don't know about that. 
Q. You wou]d not deny that either, would you? 
A. No, sir. 
Mr. Fine: 'That is all. 
RE-DIRECT EXAMINATION. 
Bv Mr. Gilman: 
· Q. Mrs. Hall is ill, and coulcln 't get here today. 
1\.. "Pliat is true. 
Q. And you immeciiately stopped and got out of your auto-
mobile? 
A. Yes, sir. 
Q. And l\Irs. House was standing by her automobileT 
A. ,vhen I p:ot OU t. 
Q. She waf.. not on the ground? 
A. Sb,~ was on the ground, standing on the ground. 
Q. I mean she was not knocked flat? 
page 79 ~ A. No ; she was standing erect. 
HUGH ,JOHNSON, 
a witness on bel1alf of the defendant, having been first duly 
swor-::.1, testified as follows: 
Exau~ined bY l\fr. Gilman: 
Q. Mr .• J olrnson, yon are Commissioner of the Revenue of 
N 01 folk County, and have been connected with the County 
government--
l\ir. Fine: ·we object to Mr. ,Johuson 's testimony in the 
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case on the ground that there is no contradiction of Mr. 
Hall's testimony that I can see in the case. 
The Court: Objection overruled. 
Mr. :fine: I will save the point, if your Honor please. 
By Mr. Gilman: 
Q. You are now Commissioner of the Revenue, and how 
long have you been connected with the county government in 
various capacities 7 
A. About twenty-five years, certainly. 
Q. How long have you known Mr. Hall! 
A. Longer than that. 
Q. What iE, his general reputation in this com-
page 80 ~ munity and in the community in which he lives for 
truth and veracity f 
A. Excellent. 
Q. vV oulcl you believe him in a matter in which he is in-
ierested ·? · 
A. Absolutely. 
CROSS.EXAMINATION. 
By Mr. Fine: 
· Q M.r. Johnson, do you know Captain House, of the Nor-
folk Police Department? 
A. I do not believe I do. 
Q. Do you know l\frs. House, eitherf 
A. No, sir. 
A. W. SNOW, 
a wih1ess on behalf of the defendant, having been first duly 
sworn, testified as follows : 
]~xamined bv Mr. Gilman: 
Q. Mr. Snow, where do you live? 
A Great B1·idge. 
Q. You are Deputy Clerk, I believe? 
A. Yes, sir. 
Q You were not summoned l1ere; you jm;;t happened to 
COlllH in'? 
A. I just happened to come in. 
page 81 } Q. Before that you were a Justice of the Peace 
of Norfolk County f 
A. Yes, sir. 
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Mr. Fine: Oh,. he is a good man. 
~r. Gilman: I am glad you admit it. 
Mr. Gilman: 
Q. How long have you known Mr. Hall! 
A. About twenty-two years. 
Q. What is his general reputation for truth and veracity r 
A. It is. excellent. 
CROSS EXAMINATION. 
By Mr. Fine: 
Q. You know a lot of good people in Norfolk County, don't 
you? 
.A.. Yes, sir. 
Q. You know a lot of people who, unfortunately., have au-
tomobile accidents Y 
A. Yes, sir. 
Q. Some of the finest people in tl1e world bave them, don't 
they! 
A. Yes, sir. 
page 82 ~ A. A. WENDELL, 
a witness on behalf of the defendant,. Jiaving been 
first duly sworn, testified as follows : 
Examined by Mr. Gilman: 
Q. You ·are A. A. ,Yendell, and yon are Sheriff of N' orfolk 
County, and have been for bow long! 
A. Twenty-two years. 
Q. Do yon know Herman Hall? 
A. T do. 
Q. How long· l1avc you known liim ·r 
A. I suppose thirty yea rs. 
,Q. ,Vhat is 11is general reputation for truth and veracity! 
A. Very good. 
CROSS EXAMINATIO~. 
By Mr. ~.,inc : 
Q. You know a lot of bad people, too., in jail, don't you 'f 
A. Yes, sir. 
Q. And a lot of good people! 
A. Yes, sir. · 
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Q. And you have also been in the Tidewater Automobile 
Association·? 
page 83 ~ A. As director. 
Q. And a good many people and a g·ood many 
bad people have accidents, don't they! 
A Yes, sir. 
F. H. ,,TILSON., 
a witness on behalf of the defendant, having been first duly 
sworn, testified as follows: 
Examined hv :M:r. Gilman: 
Q. Your irnme is Frank "\Yilson, and you are Deputy 
Sheriff, are you not? 
A. Yes, sir. 
Q. Do you know Hernum Hall? 
A. Yes, sh. 
t~. For how 1011g ·1 
A. Twenty-five years. (J. "What is lliH reputntion for truth and veracity? 
.A. Excellent. 
CROSS JDXAl\HKATION. 
Bv l\Ir. Fine: 
· Q. l\l r. ·wilson, do yon know Captain Hou::;e? 
.A. Yes, sir. 
Q. How loug have you known him·? 
A. Ahout the same len~'th of time. 
page 84 ~ (~. ·what i8 hi~ repntatfon for truth and yeraeity 
in the conmnrnitv in whieh he liYes ~ 
A. Excellent. · 
Q. Do you know 1\I rs. Honse'? 
A. Onlv recentlY. 
Q. You· don't Iniow mnch a bout her f 
A. No, sir. 
Q. And ~.,.ou Hlso would say, wouldn't you, that a great 
many good people and bad people unfortunately have auto-
mobile accident~? 
A. That is true. 
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Mr. Fine: This is the top part of the corset, I understand. 
She could not wear the bottom part because of her injury. 
]Und of testimony. 
page 85 }- (In the J ndge 's office.) 
Mr. Fine: I move to 'strike the evidence of the defendant 
so far as liability is concerned. The defendant's own evi-
dence is to the effect that be left his home and started across 
and looked and saw no car in the driveway; that, thereafter, 
he got into his automobile and started backing, but he did 
not at any time look to see whether there was anything back 
of him. He got into his car. On his own statement., if your 
Honor please, it was his duty ( as he knew the J)remises were 
used for the purpose of his business) to exercise reasonable 
care, and he failed entirely to see her car in the driveway. 
There is no issue of liability in this case, the only question 
being the amount of injury, whether she was hurt and how 
badly she was hurt. 
Tl1ere is no denial of the fact that he struck the car, and 
there is no denial of the fact that he didn't look. The ver-
dict should be for the plaintiff. As far as liability is con-
cerned, that is determined in the case. 
The Court: The Court doesn't agree with you, and over-
rules the motion to strike the evidence, and refuses the In-
f'itrudion A-P. 
Mr. Fine: I w·imt to. except to the action of the Com't in 
ovenuliug· my motion on the ground that there is no issue 
of foct as to liability; that liability is determined by the 
evidence of the defendant, and the only question 
page 86 ~ for the jmy to determine is how much damage 
shall be awarded. l\I v instruction is in accordance 
with 'that view, and I except to t'he refusal of the Court to in-
struct the jury in accordance with Instruction A-P upon the 
same ground. 
~il'. Gilman: I move to strike tbe evidence of the plaintiff 
(1) because there has been no primary negligence proved;· 
(:J) the plaintiff was g·uilty of contributory negligence as a 
matter of law in that Hhe stood at or near H dangerous place 
and allmvcd un automobile to back fortv-five feet into her 
without making an effort to step aside wl1e11, by one step, she 
coultl have been in a place of safety. 
~fr. Fine: If your Honor please, my friend misunder-
stood the evidence, evidently. Her testimony is to the effect 
that she wa~ partially in the car and. partially not in the 
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car, getting this can. She had already gotten one can. ·Her 
radio was on, and she had no notice of the car coming out; 
she didn't see the car moving until after it hit her. It is 
perfectly reasonable to assume that nobody would strike her. 
The Court: The motion is overruled. I will let the case 
go to the jury. 
::.\fr. Fine : Without waiving my exceptions, I want to sub-
mit these other instructions to the Court. 
pag·e 87} INSTRUCTIONS. 
Plaintiff's Instruction. .A.-P (refused)~ 
"The Court instructs the jury that your verdict will be 
for the plaintiff, and in estimating her damages, you are au-
thorized to take into consideration: 
'' ( 1) The bodily injury; 
"(2) The effects on the health of the sufferer according to 
its degree and -i.t probable duration as likely to be temporary 
or nermanent. 
'' ( H) The pain undergone ; 
"(4) The expenses incidental to attempts to effect a cure 
or lessen the amount of injury; 
'' ( 5) And the pecuniary loss sustained by the plaintiff 
through inability to attend to her household duties.'' 
~fr. Fh1e: I except to the refusal of the Court to instruct 
the jury in accordance with Instruction "A-P" upon the 
ground that there is no issu_e of fact as to liability; that lia-
bility is determined by the evidence of the defendant, and the 
only question for the jury to determine is how much damage 
sliall be awarded. ~lv instruction is in accordance with that 
view, and I except to the refusal of the Court to 
page 88 ~ im1tmct the jury in accordance with Instruction 
A-P. 
Plaintiff' ·s Inst rucf-im, B-P (.q-ranted) : 
''The Court instructs the jury that if you :find for the plain-
tiff and that the defendant is liable for damages, they should 
take into consideration the following-: · 
'' ( l) The bodily injury; 
"(:.!) The pain undergone; 
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'' ( 3) The effects on the health of the sufferer according to 
its degree and its probable duration. 
" ( 4) The expenses incidental to attempts to effect a cure. 
or lessen the amount of injury; 
'' (5) And the pecuniary loss sustained by the plaintiff 
through inability to attend to her household duties-'' 
Plaintiff's bistr-nctfon C-P (granted) : 
'' TJ1e Court instruct.s the jury that if you believe from a 
preponderance of the evidence that the defendant negligently 
backed into the automobile in which the plaintiff was partially 
in, without maintaining a reasonable lookout, then the de-
fendant was negligent, and if you further believe from a 
preponderance of the evidence that the neg·lig·ence of the- de-
fendant was the proximate cause- of the injuries sustained by 
the plaintiff., and that the plaintiff her.self exer-
p·age 89 ~ cised reasonable care, your verdict will be for the-
plaintiff.'' 
Mr. Gilman: The defendant excepts to the action of tl1e-
Court in granting Plaintiff's Instruction "C-P'' and Instrn~-
tion "B-P" on tlle ground that the plaintiff is not entitled 
to any instruction, she being~ guilty of contributory negli-
gence as a matter of law. 
Defenda1zt 's fostructimz No. t (.qrnntetl) : 
"The Court instructs the jury tlmt unless you believe by 
a greater weight of the evidence that. the plaintiff exercis(~d 
the degTee of care slie should have exercised, that is to say, 
the care which an ordinarily prudent person would use in 
the same place, under the same circlmu;tances, you should 
find for the defendant. And this is true regardless of any 
negligence of the defendant.'' 
Mr. Fine: I excopt to tlie p;rnntinp; of Instruction No. 1 
for the defendant on the ground that it is not a correct prin-
ciple of law, and, even if it was contributory negligence, you 
overlook the fact that the burden of proof is on the defond-
ant to prove contributory neg-ligence; and it is misleading. 
(2) There is no evidei1ce of contributory negligence here on 
which to base an instruction of thnt kind. 
Defendant's Instruct-iun No. ,'J (g(aHfed) : 
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'' The Court instructs the jury that when negli-
page 90 ~ gcnce is relied upon as a cause for recovery, the 
burden is upon the plaintiff to prove negligence 
alleg·ed by a preponderance of the evidence. • 
'' And the Court further instructs the jury that in ascer-
taining upon which side is the preponderance of evidence, 
the jury should consider not only the number of witnesses, 
but also their credibilitv and tlie reasonableness of their 
testimony when taken in connection with all the facts and 
circumstances of the case; and the jury are the sole judges of 
the credibility of the witnesses and the weight to be given to 
their evidence.'' 
Mr. Fine·: I except to the gTanting of Instruction No. 2 
for the defendant on the ground that there is no issue of 
fact here as to the negligence of the defendant., and, there-
fore, the instruction is not proper. 
Defendant's lnstructiou No. 3 (granted) : 
'' The jury are instrueted that if they believe from the evi-
dence that the injury complained of in the notice of motion 
was the result of the concurre.ut negligence of both plaintiff 
and defendant, the jun~ has no right to apportion the fault, 
and to find a verdict for the plaintiff upon that ground, but 
in such cases they should find for the def eudant.'' 
page 91 ~ l\Ir. Fine: Connscl for the plaintiff excepts to 
the granting· of Instruction No. 3 on the ground 
that there is no issue of liability in the case, no evidence of 
concurring or contributory uep;lig·ence, and, for that reason, 
it should not be gnrnted. In addition, the principle of la,v 
is already covered by Instruction No. 1. 
Defwndant's Instruction No. 4, (.rJran.tcrl) : 
"The Court instruc.ts the jury that if they believe from the 
evidence tliat the plaintiff's damage was caused by a mere 
accident, and not by the neg-liµ;ence of the defendant or of 
the plaintiff, it is tbe duty of the jury to find for the de-
fendant.'' 
l\fr. Fine: Counsel for the plaintiff excepts to the grant-
ing of Instruction No. 4 on the ground that there is no evi-
dence here of any accident. Certainly, under the evidence 
in this case., the evidence is conceded by the defendant to be 
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that he did not look when he struck the automobile in which 
the plaintiff was partially in. 
Defendant's· Instruct-ion No. 5 (refused): 
''The Court instructs the jury that the basis of this ac-
tion is neg·ligence, and that you cannot infer negligence from 
the mere happening of the accident, but, on the 
page 92 ~ contrary, the presumption is that the defendant 
was free from negligence and the automobile was 
operated with proper care. The burden is on the plaintiff to 
prove affirmatively, by a preponderance of the evidence, that 
the defendant was guilty of negligence which was the sole 
proximate cause of the accident, and that such negligence 
was also the proximate cause of the injuries complained of. 
''If, after hearing all of the evidence, you are uncertain 
as to whether the defendant was guilty of negligence, or you 
are uncertain as to what damages were sustained by the de-
fendant, and it appears equally probable that he was not 
guilty of neglig·ence as that he was, you shall find for the 
defendant. 
"And the Court further instructs the jury that even thoug·h 
you may believe from the evidence that the defendant was 
neg·lig·ent., yet if you further believe from the evidence that 
the plaintiff was also guilty of any negligence which proxi-
mately caused or contributed to the accident in any degree, 
you shall find for the defendant, and this is true, even though 
you believe that the deflmdnnt was more guilty of negligence 
than the plaintiff.'' 
Mr. Gilman: The defendant excepts to the action of the 
Court in refusing Instruction No. 5, it being a prope1· state-
ment of law, and is supported by the evidence. 
page 93 ~ Def end ant's Instruction N q. a ( r<'{itsed) : 
"The Comt instructs the jury that there was just as high 
an obligation and just as great a duty resting on the plain-
tiff to look out for automobiles and avoid placing· hersel( in 
danger, as there was on the defendant to look out for her 
and avoid injuring her, and if you believe from tl1e evidence 
that neither the plnintiff nor the defendant saw tlie other 
until it was too late for eitlier of them to avoid the accident, 
you shall find for the defendant.'' 
l\fr. Gilnurn: Defendant excepts to the action of the Court 
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in refusing Instruction No. 6 for the reason that it is a 
proper statement of law and is supported by evidence and 
merely outlines the duty of the plaintiff in keeping a proper 
lookout. 
Defendant's Instruct-ion No. 7 (refused): 
"The jury are instructed that the mere fact that the in-
jury to the plaintiff was caused by the defendant's car will 
not warrant them in finding a verdict against the defendant. 
The gravamen of this action is the alleged negligence of the 
defendant., and until this is shown by a preponderance of evi-
dence, there can be no recovery against the defendant, and 
110 case is made against said defendant which it is necessary 
for him to answer." 
Mr.· Gilman: The defendant excepts to the action of the 
Court in refusing· Instruction No. 7, as being a 
page 94 ~ proper statement of law and is supported by the 
evidence, and merely tells the jury that the fact 
an accident occurs does not make the defendant liable. 
Defendant's Instruction No. 8 (refused): 
"The Court instructs the jury that the defendant had the 
right to assume that no one was parked on his premises im-
mediately behind l1im. '' 
Mr. Gilman: The defendant excepts to the action of the 
Court in refusing- Instruction No. 8, it being· a proper state-
ment of law and is supported by the evidence. 
Defendant's Instruction No. 9 (granted) : 
"Tl1e Court inst mets the jury that the law docs not re-
··quire the defendant to exercise the same degree of diligence 
in the lookout for persons while driving· an automobile in 
his own yard as would he required on the streets or high-
ways.'' 
l\Ir. Fine: The plaintiff excepts to the gTanting of In-
struction No. 9 on the ground that the defendant owed the 
plaintiff the same Mgree of care as in all negligence cases, 
to-wit: Ordinary care, and particularly in this case because 
the plaintiff was a customer of the {fofendant in the milk and 
68 Supreme Court of Appeals of Virginia 
egg business, and that heretofore she had driven 
page 95 ~ her car there in the same business, and that her 
husband and other patrons had, without any in-
struction or notice to the contrary; and that there is no issue 
or liability in the case in view of the evidence. 
Defendan.t's.lnstr·uction No. 10 (ref'used): 
''The Court instructs the jury that if yon believe from the-
evidence that plaintiff was at fault in any degree which con-
tributed to the accident, your verdict should be for the de-
fendant. And you are further instructed that if you believe 
:from the evidence that the accident was caused by the, con-
curring negligence of both the plaintiff and the defendant,. 
your verdict should be for the defendant.,., 
Mr. Gilman: The defendant excepts to the action 6f the 
Court in refusing· Instruction No. 10, it being a proper state-
ment of law and .supported by the evidence. 
Defendant's Instruction No. 11 (refused): 
'' The Court instructs the jury that there was no duty on 
the defendant to anticipate that a person would be at or near 
the rear of his automobile on his premises, and it is not neg- . 
ligence for him to have failed to see· the plaintiff unless he 
had notice of her dangerous proximity to his automobile and 
had the opportunity after cliscovering her to hnve avoided 
the accident.'' 
:O:Ir. Gilman: Defendant excepts to tlie action of 
pag·e 96 ~ the Court in refusing Instruction No. 11, it being· 
a proper statement of law and is supported by the 
evidence, merely telling the jury that there was no duty on 
the defendant to imticipate that one would park an automo-
bile directly behind him in his· private driveway at a time or 
just before he was Tmcking his automobile out. 
The Court: The Court refused Defendant's Instructions 
Nos. 5, 6, 7, 8, 10 and 11 on the gTonnd that the instructions 
already granted fully instructed the jury in this case . 
.At 1 :18 a recess was taken until 2 o'clock for hmch. 
page 97 ~ 
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The court met at the expiration of the recess, with the 
same counsel. present as heretofore noted. 
Mr. Fine: If your Honor please, Mrs. House sent home 
' to get that corset, and I would like to put it on the table when 
they bring it in. That is all I want to say. 
(The Court read the instructions to the jury.) 
Note: During the argument the following exceptions were 
noted: 
1\fr. Gilman: So much for the injuries, because I do not 
believe you will ever g-et that far in your deliberations. The 
necessary thing· for him to prove is that :Mr. Hall was guilty 
of an act of negligence that caused this slight injury--and 
I say it was slight. Wlmt is the evidence? ,v e are depend-
ing upon tluee witnes~es--:Mrs. Hall, who was ill and could-
not be here today; she didn't see the accident; she only 
knows what happened afterwards. ,ve arc dependent on Mr. 
Hall's testimony, M:rs. House's testimony, the little boy's 
testimony, and those tlll'ce alone. So what happened f Now, 
Mr. Hall tells you-and Herman Hall, I think, is 
page 98 ~ pretty welJ known in this county, and I do not be-
lieve that he would deliberately come up and tell 
you a falsehood to save himself a few dollars-
Mr. Fine: Your Honor, I object to that as highly im-
proper because I might be able to show something· different 
about it, and my friend has broug;ht it out himself. I move 
to strike it out, if your Honor please. 
The Court: Counsel wi11 be careful. 
l\fr. Fine: I except imd move for a misfrial. 
The Court: The motion is overruled. 
Mr. Fine: I save the point. 
Mr. Gilman: I know :i\fr. Hall's reputation in this county, 
and I believe and you believe that he is a truthful man; and 
he tells you ''I .came up from the farm on some errand and 
parked there in my driveway near the garage, and went into 
the house :fifteen or hventy minutes or half an hour, and came 
back, and I had to cross that driveway in order to get into 
my car on the left-hand side of the car, on the driver's side, 
and, at that time, there was no automobile around. I looked 
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as I got into my car and slowly backed back to make this 
turn.'' He only had a few feet to back back to straighten up, 
in order to make the turn, and he backed twenty or twenty-
five feet, and he felt a slight impact. He tells you that. I 
ask you whether anything that he did in doing that was neg·-
ligence, in his own driveway 1 They say he should 
page 99 ~ have known that she was back there because some-
times she goes there and buys eggs and milk, that 
she was a customer, and that this was a public place. Mr. 
Hall's business is farming, and because somebody perchance 
goes out and buys a few dozen egg·s and some milk, does not 
mean that he runs a public business. Most farmers who have 
more milk and more eggs than they can use sell them that 
way. It was his own home and his own private driveway-
Mr. Fine: I object to that. 
The Court: The objection is overruled. 
Mr. Fine: I save the point. 
Mr. Fine: ~~ * * lly friend says I didn't read all the in-
st.ructions in the case. I will read the instructions to vou 
now. And, gentlemen., in addition to these instructions, it is 
not in writing· here, but all jurors carry into their jury room 
and all judges give their jurors thq Golden Rule, ''Do unto 
others as you would have others do unto vou." 
Mr. Gilinau: I ask you to direct the fury not to· consider 
any such argument. 
The Court: That is not a proper statement by counsel. 
Mr. Fine: I save the point. 
page 100 ~ Mr. Fine: (Continuing·) The evidence in this 
case by the family physician, Dr. Reed, by her 
own testhnony, by Captain House, a respected officer of the 
Norfolk Police Department, and by Frank ·wnson shows you 
that he is a respected citizen, and that she never had any 
trouble with her back in her life. If that was not true, Mr. 
Gilman would have had all the pictures here, and he would 
have had nll the investigators here. She had diabetes. I 
don't know how many of us are perfect, but all of us have 
something wrong with us. X-rays were taken of her when 
she had diabetes and X-rays were taken afterwards; why 
did they take the X-rays f My friend, Mr. Gilman or Mr. 
Cole, the investigator who represented this man, would have 
had someone here to tell vou that she was hurt before she 
had the injury to her back.~ My friend is trying to pull a red 
herring across the path so that when you go into the jury 
0 
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room you will go with some prejudice. On the contrary:, the 
evidence before you is fairly and frankly that this lady never 
had any trouble with her back, but she had .always been well 
so far as the spine is concerned, and she has now been a 
-cripple for a year., and she will be crippled for years to come. 
Mr. Fine: I would like to make a motion before the jury 
Tetires. 
page 101 } Mr. Fine: I note an exception .. 
Mr. Gilman : It is not nearly as improper as 
_plaintiff's counsel's remarks when he told the jury that if 
the Court would allow him he could prove otherwise, that 
lfr. Hall would not save money; and further comparing the 
plaintiff's injury with that .of tl1e jury .. 
Mr. Fine: Any remarks that counsel made were certainly 
after !Ir. Gilman had made his statement, and it was in my 
reply. 
Mr. Gilman: And in referring to the investigator all clay 
long-all day. 
Mr. Fine: But I didn't say adjuster .. 
At 2 :48 the jury retired to consider its verdict, and re-
turned to the courtroom at 3:38 P. M., with the following 
verdict: ''"\Ve, the jury, find the defendant., Mr. Hall, not 
guilty .of negligence as charged. (Signed) Foreman R. 0 .. 
Holhett. '' 
(The verdict was amended to read as follows: ~ 'We, the 
jury, find for the defendant.") 
Mr. Fine: "\Ve move for a new trial. I would like an op· 
portunity to have the record written up. 
(Thereupon, the motion was continued to February 27, 
1943.) 
page 101% } (In the ,Judge's office.) 
l\Ir. Fine: I want to move the Court to instruct the jury 
regardless of whether l\Ir. Hall has to pay this out of his 
pocket, or not, the same question is before the Court, espe· 
dally in view of Mr. Gilman 's statement that he would not 
do this to saYe a few dollars. I think, if your Honor please., 
Q 
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in view of' the fact that my friend has insinuated in his re-
marks that Mr. Hall has no insurance, it would not make-
any difference. I ask your Honor to instruct the jury to that. 
effect-to instruct the jury,, in view of Mr-. Gilman 's remark 
whether it would save· his money or anybody else·'s1 it has, 
nothing to do with this case because it would prejudice us to 
think that this man has no insurance when we have informa-
tion that he Jaas coverage. 
The Court: ·whatever reference may have· been made to 
the matter of insurance by ~fr. Gilman, it was not sufficiently 
pronounced in the judgment of the Court for the jury to at-
tach any importance to it for them to have understood it as: 
referring to possible insurance, and I do not think it now 
incumbent upon the Court to give any kind of instruction. 
which will have the effect of telling the jury that there i:-; 
insurance in this case. 
Mr. Fine : I except. I move for n mistrial on the g-wruil(t 
of Mr. Gilman 's statement. 
T·he Court: That motion is ove-rrnled. 
page I02 } And at another day, to-wit: tlre 6th day of Oc-
tober, 1942, an order of court ,vas entered in the 
words and figures following, to-wit: 
This day came the }Jarties by tl1eir attorneys; and there-
upon came a jury, to-wit: J. T. Alexander, Lewis J eremer 
.Joseph W. Barham, H. D. !\forphy,, L. lL Carroll, B. L~ 
Powers, and W. C. Bright, who were duly sworn the truth to 
speak upon the issue joined and having partly heard the evi-
dence, for certain inappropriate remarks made by the plain-
tiff to the jury, on motion, made by the defendant~ it is or-
dered that a mistrial by had herein. 
· And at another day, to-wit: the 221id day of December,. 
1942, an order of Court was entered in the words and figures: 
following, to-wit: 
This day came the parties by their attorneys-, nnd on mo-
tion of the defendant., it is ordered that this case- be con-
tinued. 
And at anotller day, to~wit: the 19th day of .Jmnmry, 1943r 
an order of Court was entered in the wohls and figures fol-
lowing, to-wit: 
This day came the parties b)' their attorneyi:;·, nnd by con-
sent of parties it is ordered that this case he tried at this 
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term. Thereupon came a jury, to-wit: Norman Harrell, Gar-
1·ett DeBau, John F. Hug·hes·, vV. R. Powell, C. E. Whitehurst, 
Claud Davi$ and R 0. Holcombe, who were duly 
page 103 } sworn the truth to speak upon the issue join~d, 
and after having fully heard the evidence and 
.arg·ument of counsel, retired to their room to consult of a 
verdict, and after sometime returned, having found the fol-
lowing· verdict; ''"'\Ve the jury find for the defendant." 
Thereupon the plaintiff moved the Court to set aside the 
verdict .of the jury and grant him a new trial upon the 
grounds that the same is contrary to the law and evidence, 
the hearing of which motion is continued. 
And at another day, to-wit: the 12th day of May, 1943, 
m1 order of Court was entered in the words and figures fol-
lowing, to-wit: This day came again the parties by their 
Attorneys and the Court having fully heard and considered 
the motion for a new trial in this case, doth overrule same, 
thereupon it is considered by the Court that the plaintiff' 
take nothing by her suit, but for her false clamor, be in 
mercy, etc., and that the defendant recover against the plain-
tiff, his costs by him in this behalf expended, to which action 
of the Court in overruling said motion and entering· judg-
mcn t against her, the plaintiff by counsel, excepted. 
page 104} JUDGE'S CERTIFICATE. 
I, A. B. Carney, .Judge of the First Judicial Circuit of 
Virginia, wl10 presided over the trial of the case of Mrs. 
J\Iary House v. Herman A. Hall, in the Circuit Court of Nor-
folk County, Virginia, on the 19th day of January, 1943, 
certify that the foregoing is a true and correct transcript of 
the evidence adduced; the exhibits offered in evidence; the 
objections to evidence, or any part thereof, offered, admitte<;l, 
Tejected, or stricken out; and the inf:1tructions granted and 
Tefused; the rulings of the Court; and the exceptions of the 
JJa1'ties; and other incidents of the trial of said case. 
The exhibit offered in evidence, to-wit: Exhibit No. 1, a 
diagram, is hereby made a part of the record and has been 
initialed by me for the purpose of identification. 
I further certify that this certificate has been tendered to 
and sig·ned by me within the time prescribed by Code section 
6252 for tendering and signing bills of exception, and that 
Teasonable notice in writing· has been given to the attorney 
for the defendant of the time and place at which said cer-
iifica te has been tendered. 
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